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Cases like People v. Mayor, etc. of City of 
Alton, decided by the Supreme Court of Illi- 
nois, are rare, at least so far as its subject is 
concerned, and, therefore, worthy of special 
notice. The case was an action by a person 
of African descent against the common coun- 
cil of a city to compel them to admit bis chil- 
dren to a public school, where it was alleged 
that they were denied the privileges thereof 
solely on account of race distinction. The 
evidence admitted tended to prove the legal 
discrimination alleged. It was held error to 


confine the proof to his children alone, and- 


exclude evidence showing similar illegal dis- 
crimination against all other children of that 
race. It was also held that in such action 
based upon an alleged illegal discrimination 
against school children of African descent, 
alleged to have been excluded from a public 
school, where the rules and resolutions of the 
board of education failed to show any illegal 
discrimination against such children, but 
merely authorized the ‘‘superintendent of 
schools to send school children to such school 
houses as the committee of teachers may di- 
rect,’’ to relieve the ‘‘crowded condition of the 
schools,’’ it is error to refuse to permit the 
president of said board to testify as to what 
instructions he gave the superintendent re- 
garding the admission of such children, and 
under what authority such instructions were 
given; that inorder to maintain an action for 
an alleged illegal discrimination against 
school children of African descent, it is not 
necessary to produce record evidence of the 
acts complained of, but such acts can be 
proved by any competent evidence ; that where 
the evidence tends to prove that the officers of 
acity haveagreed together to deprive children 
of African descent of their lawful privileges to 
attend apublic school on account of race dis- 
tinction, it is competent to prove what such 
officers said while carrying out their unlawful 
purpose ; and that where the charter of a city 
empowered the common council to support 
and maintain schools, to grade and regulate 
the same, to erect and purchase school build- 
ings, to assess a tax for the same, and to 
enact such ordinances as may be necessary to 





carry said powers into effect, it is no defense 
to an action against said council, for an al- 
leged illegal discrimination against children 
of African descent, that the acts complained 
of were done or permitted by a board of ed- 
ucation to whom the council had delegated 
the ‘‘power to indicate and determine what 
schools the pupils of the public schools shall 
attend.”’ 





A late issue of the New York Nation calls 
attention to an anomalous case in the law of 
copyright, recently decided by Mr. Justice 
North of the English High Court of Justice. 
It seems that in the recent volume of ‘‘Ap- 
preciations and Addresses,’’ by Lord Rose- 
bery, were included five speeches taken al- 
most verbatim from reports in the London 
Times. Lord Rosebery himself furnished 
the clippings to his publisher, freely making 
over all his right and title to them. But the 
Times contended that he had no rights in the 
premises whatever ; that its reports were copy- 
righted, and it brought suit to restrain publi- 
cation of the volume containing the alleged 
infringements on its own copyright. The 
court decided for the newspaper and granted 
an injunction against the publisher. From 
what we can gather, as to the views of coun- 
sel in the case, it seems to have been agreed 
on both sides that Lord Rosebery himself 
had no copyright in his oral address as such. 
He might have secured it by taking the steps 
indicated in the law of copyright to protect 
‘“Jectures,’’ but he failed to doso. There- 
fore his winged words became, the moment 
they left his lips, public property. It cer- 
tainly seems, at first sight, an absurdity that 
one man can so copyright the words of an- 
other that the latter has no right to reproduce 
them. The value of the speeches lay in the 
fact that they were Lord Rosebery’s. The 
words were his. Is it not of the essence of 
copyright that it can be gained only by the 
author of original matter? Is the reporter to 
be given rights above the orator? Is the copy 
more sacred than the original? The defense 
made the most of this line of argument. But 
the plaintiff pressed home the single legal 
point which seems to have prevailed with the 
court. This was that there is no such thing 
as copyright of ideas; itis alla matter of 
literary form; and Lord Rosebery having 
abandoned his ideas and words to the use of 





Zw 





CENTRAL LAW JOURNAL. 





No. 12 








the public at large, the reporter who gave 
them a certain form is entitled to exclusive 
control of that form. Some other report 
might be used without his consent, but that 
particular report is his own, the product of 
his own labor and skill, and cannot be appro- 
priated by another. This was, in brief, the 
contention of the plaintiff’s counsel, and 
Judge North has evidently upheld it. Of 
course the law of copyright has to rule out 
all questions of literary excellence. It knows 
nothing but a form of words. A furniture 
catalogue may be copyrighted just as securely 
as a poem by Swinburne. Railway time- 
tables or stock exchange reports are just as 
sacred in the eye of the law, just as deserv- 
ing of protection, as a novel by Miss Wilkins 
or even by Laura Jean Libbey. Whether 
little or much brain and labor has gone to the 
production of a given arrangement of words, 
whether their market value be small or great, 
are questions into which the law of copyright 
cannot enter. It simply undertakes to pro- 
tect any literary form, no matter how or by 
whom wrought out; and itis only a legitimate 
extension of that doctrine to protect the re- 
porter who has produced the form, though 
the ideas are another’s. 

The decision of Mr. Justice North has 
also its humorous features. Some of these 
were referred to by Lord Rosebery himself 
before the decision of the case in an address 
to the students of Epsom College. He apol- 
ogized for the brevity of his remarks on the 
ground that ‘‘there is a question of the copy- 
right of what you are likely tosay.’’ The 
only thing perfectly clear about copyright of 
aspeech was that ‘‘the one person who has no 
property in it is the man who delivers it.’’ 
For himself, therefore, he felt it would be al- 
most criminal, until the question was settled, 
to ‘‘add to this species of indescribable prop- 
erty which is at this moment in the lost-lug- 
gage office of the law.’’ It would prove a 
serious embarrassment to public speakers, he 
said, if what they uttered to-day might be 
decided to-morrow to be stolen goods. 








NOTES OF IMPORTANT DECISIONS. 

CRIMINAL EVIDENCE—RaArPeE. —The Supreme 
Court of California decides in People v. Shea, 
that in a prosecution for rape, evidence is ad- 





missible tending to prove that prosecutrix had 
previously had intercourse with other men. 
‘The question involved in this appeal,’’ says the 
court, ‘‘arises upon the admissibility of certain 
evidence. This evidence was offered by defendant, 
and tended to prove that the prosecutrix, pre- 
vious to the time when the commission of the 
offense here charged was laid in the information, 
had consented to the having of sexual intercourse 
with other men. In the early case of People v. 
Benson, 6 Cal. 221, this identical question was in- 
volved, and it was there held that such evidence 
was competent and admissible. In People vy. 
Johnson, 106 Cal. 289, 39 Pac. Rep. 622, the Ben- 
son case is cited, and the court said: ‘This class 
of evidence is admissible for the purpose of tend- 
ing to show the non-probablity of resistance 
upon the part of the prosecutrix; for it is cer- 
tainly more probable that a woman who has done 
these things voluntarily in the past would be 
likely to consent than one whose past reputation 
was without blemish, and whose personal con- 
duct could not truthfully be assailed.’ It may be 
conceded that the weight of authority is opposed 
to the rule laid down in the Benson case. Yet 
there is respectable authority supporting the doc- 
trine as there declared. State v. Sutherland, 30 
Iowa, 573; Benstine v. State, 70 Tenn. 175; State 
v. Patterson, 88 Mo. 91; People v. Abbott, 19 
Wend. 190; Brennan v. People, 7 Hun, 171; Woods 
v. People, 55 N. Y. 515. The Benson case was 
quite well considered. And in view of the fact 
that it has stood so many years as evidencing the 
law of this State upon the proposition, the rea- 
sons urged for its overthrow at this time are not 
deemed sufficient by the court.” 

McFarland, J., dissents saying: ‘I dissent for 
the reason that, in my opinion, the court erred in 
allowing evidence tending to show specific acts 
of adultery by the prosecutrix with other men. 
The general rule undoubtedly is that specific acts 
cannot be proven for the purpose of impeaching 
a witness, and I see no force in the reasoning that 
such acts are admissible because they tend to 
show that the prosecutrix probably consented at 
the time of the alleged rape. Such acts were no 
more admissible than would former assaults on 
others by a man charged with murder be admis- 
sible because they would tend to the probability 
that the defendant committed the murderous as- 
sault charged. In People v. Benson, 6 Cal. 221, 
the court was evidently not sure of its position, 
because, having referred to section 214, 3 Greenl. 
Ev., where an exactly opposite rule is declared, 
and which, as the court say, was probably 
founded upon Rex v. Podgson, Russ. & R. 211, 
and other English cases, it uses this language: 
‘But, admitting the full force of the rule in Rex 
v. Hodgson, still we are of the opinion that the 
circumstances of this case modify the rule,’ and 
proceeds to say, in effect, that the prosecutrix in 
that case, being young and ignorant, probably 
had no general reputation. This reasoning is en- 
tirely unsatisfactory to me, and I think that 
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upon principle and upon the great weight of au- 
thority People v. Benson should be held as im- 
properly decided. The reason that specific acts 
cannot be proven, while general reputation may, 
is as old as the law, and founded upon the stable 
ground that a witness is supposed to be able to 
maintain his or her general reputation, while 
witnesses cannot be expected to be able to dis- 
prove testimony as to special acts to which their 
attention had not been called. I think that if 
counsel for defendant in cases like this are al- 
lowed to even ask questions tending to prove that 
a prosecutrix had sexual intercourse with another 
man, great injustice and wrong will follow.’’ 





BENEFICIAL ASSOCIATION—SICK BENEFITS— 
INSANITY.—In Robillard v. Societe, etc. De Cen- 
treville, 43 Atl. Rep. 635, decided by the Supreme 
Court of Rhode Island, it was held that insanity 
is a sickness, within the meaning of a by-law of a 
beneficial association making an allowance of sick 
benefits. The court said: ‘This is an action to 
recover from the defendant, a beneficial society, 
moneys claimed to be due, under the by-laws of 
the society, as sick benefits. The facts, as shown 
by the agreed statement, are as follows: In 1887 
Denis Robillard joined the defendant society, and 
some time in 1890, while still a member, became, 
or was discovered to be, insane, and was paid by 
the defendant the benefits to which, as an insane 
person, he was entitled under the by-laws of the 
society then in force, for a period of a year or 
more, and until September 1, 1892. Those by- 
laws were as follows: ‘Art. 28. Of Benefits. 
Section 1. A member who shall find himself 
completely incapable of working on account of 
sickness, accident or mental alienations shall re- 
ceive $5 per week, so long as he shall furnish 
proper certificates.” ‘Sec. 3. When a member 
shall have received $200 for the same sickness, 
with or without intermission allowing him to 
work, but never being completely cured, he then 
shall be entitled only to $2 per week.’ In May, 
1892, section 1 of these by-laws was amended by 
striking out the words ‘mental alienation,’ and so 
as to read as follows: ‘Section 1. A member in 
good standing, who finds himself completely in- 
capable of working on account of sickness or acci- 
dent, shall receive $5 per week so long as he shall 
furnish proper certificates.” These amendments 
took effect September 1, 1892. Robillard, after it 
was known that he was insane, was removed from 
Boston, where he was then living, to Long Point, 
in the Dominion of Canada, and was supported in 
an institution at public expense, until his decease, 
intestate, May 26, 1896. At the time of his death 
he was still a member of the society, in good 
standing, and the society paid his death benefits. 
From the time the amended by-laws took effect, 
September 1, 1892, the society ceased to pay him 
any benefits on account of his insanity or mental 
alienation, and he never was entitled to any bene- 
fits for physical malady or sickness, as distin- 
guished from mental alienation orinsanity. This 





suit was brought in the lifetime of Robillard by 
his guardian, and since his death has been prose- 
cuted by the administrator on his estate in this 
State. The sum claimed is $322, being for bene- 
fits at the rate of $2 per week from the time when 
the amendment of the by-laws, as stated above, 
took effect, September 1, 1892, to October, 1895, 
when this suit was brought. The question raised 
is: ‘Was Robillard entitled, on the facts stated, 
to benefits, because of mental alienation or insan- 
ity, after the date on which the amendments to 
the by-laws went into effect, September 1, 1892?’ 
We think the question must receive an affirmative 
answer. The word ‘sickness,’ as used in the by- 
laws of beneficial societies, is construed to include 
insanity. In McCullough v. Association, 133 Pa. 
St. 142, 150,19 Atl. Rep. 355, 356—a suit against a 
beneficial association—Mr. Justice Mitchell re- 
marks: ‘That insanity is a sickness in some 
senses of the word is beyond question, and such 
legal authorities as appear to have considered the 
question hold that it is sickness within the mean- 
ing of such charters and articles of association as 
the defendant’s.’ And in Kelly v. Ancient Order 
of Hibernians, 9 Daly, 292, Mr. Justice Van Brunt 
says: ‘Insanity has always been considered a 
disease, and comes strictly within the meaning of 
the term ‘‘sickness.’’’ And in Pellazzino v. St. 
Joseph Society, 16 Wkly. Law Bul. 27, it seems to 
have been assumed, without question by either 
party, that insanity entitled a member of such a 
society to sick benefits. See also Burton v. 
Eyden, L. R.8 Q. B. 295, in which it was held 
that insanity was sickness within the meaning of 
the rules of a friendly society, by which any 
member should receive 8 shillings per week dur- 
ing any sickness or accident that might befall 
him, unless by rioting or drunkenness. Black- 
burn, J., says: ‘I am of the opinion that lunacy 
is sickness, within the meaning of the rules of this 
society. * * * It certainly seems to me that 
lunacy is a sickness affecting the health of body 
in such a way as to prevent a man’s ability for 
earning his livelihood. If it were not the inten- 
tion to include it, the rule should be framed so as 
expressly to exclude it.’ And Quain, J., in the 
same case, states: ‘I am of the opinion that in- 
sanity is sickness within the society’s rules.’ Per- 
haps the defendant intended by its amendment of 
the by-laws of May, 1892, striking out the words 
‘mental alienation,’ that its members should no 
longer be entitled to sick benefits on the ground 
of insanity, since it ceased to pay sick benefits to 
Robillard from the time these amendments went 
into effect. But, if such was its intention, it ap- 
parently became aware of its failure to accom- 
plish that end by the amendment, for io the re- 
vision of its constitution and by-laws in 1896, 
when it re-enacted the amended by-law, it im- 
pliedly recognized sickness as including mental 
alienation by adding to the by-lawas it previously 
stood a clause limiting its liability, so that the 
by-law now reads as follows: ‘Article 30. Of 
Benefits. Section 1. A member in good standing 
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who finds himself completely incapable of work- 
ing, on account of sickness or accident, shall re- 
ceive $5 per week so long as he shall furnish 
proper certificates. However, the society shall 
not pay benefits for mental alienation when insane 
members shall be at the charge of the State or 
any institution where those persons are gratui- 
tously supported.’ ”’ 





NEGLIGENCE—ACCIDENT TO CHILDREN—LIA- 
BILITY OF LANDOWNER—DANGEROUS PREMISES. 
—Cooper v. Overton, 52 S. W. Rep. 183, decided 
by the Supreme Court of Tennessee, is an inter- 
esting and well presented case on the subject of 
the liability of landowner for the drowning of 
children in pond on his premises. The decision 
of the court is that an owner of land on which is 
a pond formed from recent rains is not liable for 
the death of a child, from a school near at hand, 
drowned while playing on a plank in the pond; 
the pond being 50 feet from the road, and its ex- 
istence being unknown to the owner, and being 
caused by the city filling up the outlet, and he not 
knowing of the presence of the floating plank, the 
only thing shown by the evidence tending to make 
the pond attractive to children. The following is 
from the exhaustive opinion of the court: ‘The 
case has been very elaborately and ably argued by 
learned counsel, and we have been furnished with 
exhaustive printed briefs on each side, and a very 
full citation of authorities. The plaintiff insists 
that the merits of the controversy are embodied in 
his third request. and he specially relies upon 
several cases which we will notice. The first is 
the case of Pekin v. McMahon, 154 Ill. 141, 39 N. 
E. Rep. 484. In that casethe court says: ‘There 
is a conflict in the decisions upon this subject; 
some courts holding in favor of the liability of the 
owner, and others ruling against it.’ It then pro- 
ceeds to lay down theruleas follows: ‘When the 
land of a private owner is ina thickly-settled pur- 
tion of the city, adjacent to a public street or 
alley, and he has upon it, or suffers to be upon it, 
dangerous machinery, or a dangerous pit or pond 
of water, or any other dangerous agency, ata 
point thereon near such public street or alley of 
such a character as to be attractive to children of 
tender years, incapable of exercising ordinary 
eare, and he is aware or has notice of its attrac- 
tions for children of that class, we think that he 
is under obligations to use reasonable care to. pro- 
tect them from injury when coming upon such 
premises, even though they may be technical 
trespassers.’ And again the case quotes with ap- 
proval the statement made in Shearman & Red- 
field on Negligence, as follows: ‘The owner of 
land where children are allowed or accustomed to 
play, particularly if it is unfenced, must use ordi- 
nary care to keep it in safe condition; for they, 
being without judgment, and likely to be drawn 
by childish curiosity into places of danger, are 
not to be classed with trespassers, idlers and mere 
licensees’"—citing 2 Shear. & R. Neg. (4th Ed.) 
§ 705; 4 Am. & Eng. Enc. Law, p. 53, and notes. 





In such case the owner would reasonably antici- 
pate the injury which had happened. 1 Thomp. 
Neg. p. 304. In the Pekin case there was a pond 
or pit of water, 5 to 14 feet deep, in a populous 
city, on lots belonging to the city, and filled with 
logs and timber floating therein, on which chil- 
dren were in the habit of playing near a driveway 
across vacant lots, but partially inclosed; and the 
city had been notified that it was dangerous, and 
requested to remove it, but had allowed it to re- 
main a year, until a boy 81g years of age went 
through an opening on the causeway, and stepped 
on a log in the water, which rolled and threw him 
into the water. The case of Price vy. Water Co., 
58 Kan. 551,50 Pac. Rep. 1100, is also relied on 
by plaintiff. In that case a landlord maintained 
on his premises a reservoir filled with water, to 
which children were attracted for fishing and 
other sports, which was well known to the land- 
lord, and who took no means to warn them or ex- 
clude them, and a child 11 years of age was 
attracted to the place, and fell in and was 
drowned; and it was held that the landlord was 
liable. ‘The case turned upon the allurement and 
enticement held out to children, and the knowl- 
edge of the owner of its danger, and that children 
did frequentit habitually. To the same effect are 
cited Car Co. v. Cooper, 60 Ark. 545, 31 5. W. 
Rep. 154, and a number of otber cases more or 
less in point, and holding the same general doc- 
trine. 

‘On the other hand, counsel for defendants call 
the attention of the court to a number of well- 
considered cases more or less in conflict with the 
cases cited for plaintiff, only a few of which we 
refer to, as illustrating defendants’ contention. 
The case of Richards v. Connell, 45 Neb. 467, 63 
N. W. Rep. 915, is where a demurrer was sus- 
tained to a petition which set out facts almost 
identical with the facts in the present case. The 
statements in the petition were that ‘on the 29th 
day of June, 1891, and for a long time prior there- 
to, the defendant was the owner of lots 40 and 41 
in the city of Omaha, and the plaintiff's father 
was, during said time, the owner of the adjoining 
premises, described as ‘*Lot 59;°’ that defendant 
had for a long time prior to the date named neg- 
ligently permitted the surface water to accumu- 
late on said lots, thereby creating a deep and dan- 
gerous pond; that he had failed and neglected to 
fence said lot, or to erect barriers of any kind to 
prevent children lawfully in the vicinity thereof 
from falling into said pond; that said lots are 
situated in the vicinity of one of the public schools 
of said city, and the pond is not only dangerous 
to persons passing along South street, adjacent 
thereto, but is situated in a public and much- 
frequented place, and attractive to children of 
tender age, many of whom are accustomed to play 
about and upon the water; that on said June 29, 
1891, plaintiff’s intestate, a boy 10 years of age, 
yielding to the natural impulses of childhood, 
went on said pond, upon a section of wooden side- 
walk floating therein, from which he fell into said 
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pond and was drowned.’ The court, in passing 
on the demurrer, said: ‘The petition, we think, 
fails to state a cause of action against the defend - 
ant. The demurrer was, therefore, rightly sus- 
tained. The single question presented by the 
record is whether the owner of a vacant lot, upon 
which is situated a pond of water or dangerous 
excavation, is required to fence it, or otherwise 
insure the safety of strangers, old or young, 
who may go upon said premises, not by his invi- 
tation, express or implied, but for purposes of 
amusement or from motives of curiosity. The 
authorities we find to be in substantial accord, 
and sustain the proposition that independent of 
statute no such right exists.’ The case of Klix v. 
Nieman, 68 Wis. 273, 32 N. W. Rep. 223, is very 
similar to the one at bar. That case was also de- 
cided on demurrer, and the court said: ‘We 
think the demurrer in this case was properly sus- 
tained, for the reason that the complaint shows 
no actionable negligence on the part of the de- 
fendant. The complaint states that the defendant 
was the owner of, and in the possession of, a lot 
in the city of Milwaukee situated on the northeast 
corner of Hubbard and Loyd streets; that the lot 
was in a thickly populated part of the city, and 
was not inclosed by a fence between it and Hub- 
bard street, or on the side between it and Loyd 
street, but that the lot was vacant and open, so 
that the public had free and unrestricted access 
thereto from both Hubbard and Loyd streets; that 


for a long time prior to the 5th of September, | 


1885, there had been upon the lot a deep and 
dangerous hole or excavation, partially filled with 
water, making a pond which covered about the 
eutire surface; that the water of the pond was 
oily; so that its depth could be ascertained only 
by measurement, but that in places it was of the 
depth of nine feet, so that the pond was danger- 
ous to the lives of children who might be at- 
tracted thereto for amusement or otherwise; that 
the defendant, well knowing the pond was dan- 
gerous to the lives of children residing in the 
vicinity of the same, wrongfully, negligently and 
carelessly permitted it to remain unguarded by 
fence or barricade, and the plaintiff's son, a lad 
of nine years of age, while playing upon or about 
said pond of water, being induced thereto by rea- 
son of the unguarded and unprotected condition 
of said pond, fell or was precipitated into the 
same and was drowned. It will be observed 
(says the court) that it was not alleged that the 
pond was so near the highway as to make it un- 
safe for persons going along the street or side- 
walk, and there is no averment that the boy, 
when he fell into the pond, was passing along 
the street or sidewalk. On the contrary, it is 
stated that the boy was playing upon and around 
the pond when he was precipitated into the water 
and drowned. So the single question presented 
is, was it the duty of the defendant to fence or 
guard this hole or excavation on his lot, which it 
does not appear he made or caused to be made, 
where surface water collected, in order to secure 





the safety of strangers, young or old, who might 
go upon it or about the pond for play or curiosity ? 
If the defendant was bound to fence or guard the 
pond, upon what principle or ground does this 
obligation exist? There can be no liability un- 
less it was his duty to fence the pond. It surely 
is not the duty of an owner to guard or fence 
every dangerous hole or pond or stream of water 
on his premises for the protection of persons go- 
ing upon his land who have no right to go there. 
No such rule of law is laid down in the books, 
and it would be most unreasonable to so hold. A 
learned authority states the doctrine in these 
words: ‘An owner of land is under no obligation 
to fence an excavation on his land unless it is so 
near the highway as to amount to a public nui- 
sance, and, if persons or animals are killed or in- 
jured in consequence of his failure to do so, no 
damages can be recovered.’’ The qualification of 
this rule is that when the owner of land, expressly 
or by implication, invites a person to come upon 
it he will be liable for damages if he permits any - 
thing in the nature of a snare to exist thereon, 
which results in injury to such person; the latter 
being at the time in the exercise of ordinary care. 
If, however. he gives a bare license or permission 
to cross his premises, the licensee takes the risk 
of accident in using the premises in the condition 
in which they are’— quoting from 1 Thomp. Neg. 
361: ‘Among other authorities cited by the ad- 
ministrator to sustain this doctrine is Hardcastle 
v. Railroad Co., 4 Hurl. & N. 67, where Pollock, 
C. B., uses this language: ‘‘When an excavation 
is made adjoining to a public highway, so that a 
person walking upon it might, by making a false 
step or being affected with sudden giddiness, or 
in the case of a horse or carriage that might by a 
sudden starting of the horse be thrown into the 
excavation, it is reasonable that the person mak- 
ing such excavation should be liable for the con- 
sequences. But when the excavation is made at 
some distance from the highway, and the person 
falling into it would be a trespasser upon the de- 
fendant’s land before he reached it, the case seems 
to be different. We do not see where the liability 
is to stop. A man getting off the road on a dark 
night and losing his way may wander to any ex- 
tent. And, if the question be for the jury, no one 
could tell whether he was liable for the conse- 
quence of his act upon his own land or not.’’’ 
‘In Shear. & R. Neg. (5th Ed.) § 705, it is said: 
‘The owner of land where children are allowed or 
accustomed to play must use ordinary care to 
keep it in a safe condition. And yet merely al- 
lowing children to play upon a vacant lot is held 
not to amount to an invitation which creates lia- 
bility for its condition,’—citing a large number of 
cases, and among them Moran v. Car Co., 134 Mo. 
641, 36S. W. Rep. 659. In the official syllabus of 
this case this language is used: ‘The owner of a 
lot in a city, who failed to fence the same, is not 
liable in damages for the death of a boy who en- 
tered upon the premises without invitation or per- 
mission, and was drowned while bathing in a 
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pond on the lot.’ There was a judgment in favor 
of the defendant in this case, just as in the case at 
bar, and the argument was made by counsel for 
appellants in that case as is made here. Thus, on 
page 642, 134 Mo., and page 661, 36S. W. Rep., 
we find appellant’s counsel making this conten- 
tion: ‘First, the owner ofthe property having 
thereon any dangerous agency which is attractive 
to children, or where he has knowledge that they 
resort to it for amusement or otherwise, and who 
fails to use ordinary care under the circumstances 
to guard the same against injury, must respond in 
damages for such neglect, irrespective of the fact 
that the danger is not adjacent to the highway,’— 
quoting Pekin v. McMahon, 154 Ill. 141, 39 N. E. 
Rep. 484; Mackey v. City of Vicksburg, 64 Miss. 
777, 2 South. Rep. 178; also Bransom’s Admr. v. 
Labrot, 81 Ky. 638; and a long list of authorities 
cited by opposing counsel in case at bar. The 
opinion in the late Missouri case, however, after 
stating the facts, which are much more favorable 
to the plaintiff than the facts in the case at bar, 
since the pond is shown to have been only 20 feet 
away from a public street, and in a populous part 
of the city, uses this language: ‘The views ex- 
pressed in Overholt v. Bieths, 93 Mo. 422, 6S. W. 
Rep. 74, are applicable to the case at bar, and are 
not rendered inapplicable by the fact that the 
child entered on the premises where he was 
drowned through adjoining private property. 
The same principle applies whether the unau- 
thorized entry be made on private grounds as 
where a public street is used for the like purpose. 
Overholt’s case has been recently and approvingly 
cited and followed in the quite recent cases of 
Witte v. Stifel, 126 Mo. 295, 28 S. W. Rep. 891, 
and Barney v. Railroad Co., 126 Mo. 372, 28S. W. 
Rep. 1069. Having fully discussed in these cases 
the subject here involved, it is needless to go over 
the same ground again. Abundant authorities in 
addition to those just mentioned have been col- 
lected by the industry of counsel, which fully 
maintain the same views as those already men- 
tioned.’ The case of Richards v. Connell, 63 N. 
W. Rep. 915, was decided last year by the Su- 
preme Court of Nebraska. The facts in that case 
are almost identical with those in this case. The 
action there, as here, was against the city of 
Omaha and the owners of certain uninclosed lots 
of ground. The petition there alleged that de- 
fendants had for a long time prior to the death by 
drowning of a boy about 10 years of age permitted 
the surface water to accumulate on the lots, 
thereby creating a deep and dangerous pond, and 
that defendants had failed and neglected to fence 
the lots, or erect any barrier to prevent children 
lawfully in the vicinity from falling into the pond; 
that the lots were in the vicinity of a public 
school, and adjacent toa street, and in a place 
much frequented by, and attractive to, children of 
tender years, who were accustomed to play about 
and upon the water. The boy was playing upon 
a raft floating upon the water, and fell in and was 
drowned. The case also approvingly cites and 





follows the Overholt case, 93 Mo. 422,6 S. W. 
Rep. 74, and distinguishes the facts treated in that 
case from what are commonly known as the 
‘turntable cases.’ To the like effect, see Ratte v. 
Dawson (Minn.), 52 N. W. Rep. 965; Charlebois 
v. Railroad Co., 91 Mich. 59,51 N. W. Rep. 812; 
Murphy v. City of Brooklyn, 118 N. Y. 575, 23 N. 
E. Rep. 887; Clark v. Manchester, 62 N. H. 577; 
Frost v. Railroad Co. (N. H.),9 Atl. Rep. 790; 
O’Connor v. Railroad Co., 44 La. Ann. 339, 10 
South. Rep. 678; Benson v. Traction Co. (Md.), 
26 Atl. Rep. 973; Clark v. City of Richmond, 83 
Va. 355, 5 S. E. Rep. 369, and other cases. 

‘The case of Witte v. Stifel, 126 Mo. 295, 28 S. 
W. Rep. 891, holds as follows: ‘The owner ofa 
building in progress of construction in a city is 
not liable for injuries toa child playing thereat 
without his knowledge, and without any induce- 
ment or invitation, implied or otherwise, on his 
part to a child to go upon the premises. Plaint- 
iff’s son, 7 years of age, went to one of the cellar 
windows of a building in process of construction 
in the city of St. Louis, which was about three 
feet from the street line, and sought to draw him- 
self up by taking hold of a stone placed across 
the top of the window frame. ‘The stone was not 
fastened, and fell and killed him. It did not ap- 
pear that the owner of the building, a contractor, 
knew of the dangerous position of the stone, or 
that children were in the habit of playing around 
the building. Held, that deceased was a tres- 
passer, and that no inducement or invitation, im- 
plied or otherwise, having been held out to him 
to enter upon the premises, there could be no re- 
covery for his death.’ In the case of Murphy v. 
City of Brooklyn, 118 N. Y. 575, 23 N. E. Rep. 
887, this language is used: ‘This action was 
brought to recover damages for the death of 
plaintiff’s intestate, a boy six years old, who was 
found drowned in a hole alongside a sewer con- 
structed by defendant through private property, 
and then into the street, with the consent of the 
owner. It appeared that the sewer emptied into 
the bay. At high tide the sewerage was driven 
back up the sewer, causing the cavity in question, 
This was about 50 feet from one of defendant’s 
streets, along which, forming the boundary of 
the adjoining premises, was an embankment 
faced by a wall, and on the top of this a fence or 
railing of posts and crossbars. Ata point where 
it was supposed the plaintiff's intestate went upon 
the premises a crossbar was down—the wall had 
given way. People going to the bay had occa- 
sionally crossed there, and the ground for ten or 
twelve feet from the fence had the appearance of 
a path. It did not appear that any objection had 
been made by any person to the construction and 
maintenance of the sewer. Held, that no viola- 
tion of any duty which the defendant owed to the 
deceased had been shown, and so it was not lia- 
ble, as to whom the construction of the sewer was 
not wrongful, nor was its maintenance a nui- 
sance. The defendant owed to him no duty of 
care to protect him while upon the premises, or 
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to guard the hole, as it was not so close to the 
street as to make the latter unsafe. It seems that 
the owner of the premises could not have been 
charged with negligence in permitting the hole 
to remain.’ Distinguishing Beck v. Carter, 68 N. 
Y. 283. Quoting with approval Hargreaves v. 
Deacon; Blyth v. Topham, Cro. Jac. 148; Hard- 
castle v. Railroad Co., and many other authori- 
ties. In the case of Hargreaves v. Deacon, 25 
Mich. 1, the rule is laid down as follows: ‘Owners 
of private property are not responsible for in- 
juries caused by leaving a dangerous place un- 
guarded, when the person injured was not on the 
premises by permission or on business, or other 
lawful occasion, and had no right to be there. 
Where an injury arises to a person from the neg- 
lect of one, doing his lawful business in a lawful 
way, to provide against accident, the question 
arises at once whether he was under any obliga- 
tion to look out for the protection of that partic- 
ular person under the particular circumstances of 
the case; for the law does not require vigilance 
in all cases, or in behalf of all persons. If on the 
sidewalk, the duty of protection extends to all 
persons who have a legal right to go there, or, in 
other words, to the whole public, and it depends 
upon that right. On private property, not open 
of right to the public, it applies less generally, 
and only to those who have a legal right to go 
there and claim the care of the occupant, for their 
security while on the premises against negli- 
gence, or to those who are directly injured by 
some positive act involving more than passive 
negligence. We have found no cases which hold 
that an accident from negligence on private 
premises can be made a ground of damages, un- 
less the party injured had been induced to come 
by invitation, or by employment which brings 
him there, or by resorting there as to a place of 
business, or a general resort held out as open to 
customers or others when lawful occasion may 
lead them to visit there. We have found no sup- 
port for any rule which would protect those who 
go where they are not invited, but merely from 
motives of convenience, in no way connected with 
business or other relations with the occupant.’ 
In that case a little child of tender years had 
strayed upon the property of defendants, and had 
fallen into a pond which was open and unguarded. 
In Ratte v. Dawson, 50 Minn. 450, 52 N. W. Rep. 
965, this language is used: ‘Where a child of 
tender years was taken by an older sister, to 
whose care it was intrusted, to a vacant lot_in a 
city for recreation and pleasure, and was acci- 
dentally knocked down and killed by the caving 
in of an embankment caused by excavations for 
sand, and which had been left unfenced, it was 
held that the landowner was not liable in dam- 
ages, and that he owed no duty to persons coming 
upon the premises without his invitation to pro- 
tect them from danger from excavations thereon.’ 
The court uses this language: ‘There is noth- 
ing to take the case out of the general rule that 
where the owner of land, in the exercise of his 





lawful dominion over it, makes an excavation 
therein so far from the street that a person com- 
ing onto the land without his invitation, and fall- 
ing into it, would be a trespasser before reaching 
it, such owner is not liable in an action for in- 
juries sustained. There was nothing in the nature 
of the excavation, or anything kept or used there, 
which can be said to have been specially inviting 
or attractive to children, or calculated to entrap 
them into danger, so as to bring the case under 
the rule established in the turntable cases. The 
E maxim, ‘* Sic utere tuo,’’ has no application to such 
acase. It refers to acts, the effect of which ex- 
tends beyond the limits of the property, and to 
neighbors who do not interfere with or enter upon 
it. If the rule were otherwise, the landowner 
could not sink a well or dig a ditch or opena 
stone quarry on his land, except at risk of being 
made liable for the consequential damages, which 
would unreasonably restrict its enjoyment.’ In 
Peters v. Bowman, 115 Cal. 345, 47 Pac. Rep. 113, 
598, we have a case very similar to the one at bar: 
‘Plaintiff brought an action for damages for the 
death of his infant son, drowned in a pond of 
water upon a lot owned by the defendant. The 
water used to run over the lot until the street was 
graded by the city of San Francisco on the side 
toward which the land sloped, since which time 
the water accumulated in the rainy seasons, form- 
ing a pond, which disappeared during the dry 
season. The boy was drowned while playing on 
a raft that was floating in the pond, and was 11 
years of age. The general rule is that the owner 
of land is under no obligation to keep his prem- 
ises safe for trespassers, whether children or 
adults, and governs this case. The rule of the 
turntable cases is not applicable. That rule is 
approved in this State (see Barrett v. Southern 
Pac. Co., 91 Cal. 296, 27 Pac. Rep. 666), but 
should not be carried beyond the class of cases to 
which it has been applied. It has been repeatedly 
held that damages cannot be recovered for the 
death of a child drowned in a pond on private 
premises, who had gone there without invita- 
tion’—quoting Klix v. Nieman, 68 Wis. 271, 32 N. 
W. Rep. 223; Overholt v. Bieths, 93 Mo. 422, 6S. 
W. Rep. 74; Hargreaves v. Deacon, 25 Mich. 1; 
Gillespie v. McGowan, 100 Pa. St. 144; Richards 
v. Connell, 45 Neb. 467, 63 N. W. Rep. 915. In 
response to a petition to rehear, the court entered 
very fully into the distinction between that case 
and the turntable cases, and showed to what ab- 
surdities the doctrine is carried that the landowner 
is liable for injuries to children who are attracted 
onto his premises, by instancing the case of the 
death of a child who, attracted by the tempting 
fruit, climbs into a tree, falls, and is killed. The 
court says: ‘With respect to danger especially 
created by the act of the owner, novel in char- 
acter, attractive and dangerous to children, easily 
guarded and rendered safe, the rule is, as it ought 
to be, different from where the danger exists 
naturally, and arises from natural causes.’ It 
distinguishes the Illinois case of Pekin v. McMa- 
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hon, supra, by showing that it was one where the 
city had made the dangerous excavation in a 
thickly-peopled quarter, while in the case under 
consideration the pond on the owner's land, as in 
this case, was created by the city, without any 
fault on his part, and in this case without defend- 
ant’s knowledge. 

‘There is a late case, decided by the Supreme 
Court of Minnesota in July, 1898, which is directly 
in point. This is the case of Dehanitz v. City of 
St. Paul, 76 N. W. Rep. 48. The syllabus is as 
follows: ‘Within the limits of the city of St. 


Paul, and between the banks of the Mississippi, * 


is a slough more than a quarter of mile in length, 
which during high water fills with water, and has 
no outlet. In this slough is an open basin, from 
sixty to seventy feet across, which is contiguous 
to James street. For a long time the city of St. 
Paul has used this hollow basin as a place for 
dumping garbage, and during high water it 
floats upon the water, and forms a crust, 
upon which grows vegetation similar to 
that upon the surrounding land. The plaint- 
iff's intestate, a girl 10 years old. left James 
street, upon which she had been traveling, 
and, either for convenience or pleasure, attempted 
to cross over this crust. From the facts, it did 
not appear that the public had ever traveled over 
this dumping ground, or used it as an open com- 
mon. Held, that the city owed no duty of pro- 
tection or warning to those going over this dump- 
ing ground or crust, and hence was not liable for 
her death.’ The opinion in this case concludes 
as follows: ‘However sad may be the untimely 
death of this young girl, yet, under the facts and 
well-settled rules of law, the order denying the 
defendant’s motion for a new trial must be over- 
ruled. We have not deemed it necessary to dis- 
cuss the authorities cited by either counsel, as 
the facts clearly demand a reversal of the order. 
It is sufficient to say that the rule laid down in 
the well-known turntable cases has no applica- 
tion to the case at bar.’ 

“*It will be seen that the authorities cited are in 
direct conflict upon what may be said to be the 
real issue in this case, but we hold, upon reason 
and weight of authority, that liability does not ex- 
ist, even in the case of children, unless they are 
induced to enter upon the land by something un- 
usual and attractive placed upon it by the owner, 
or with his knowledge, and permitted to remain 
there; and this is the doctrine of the turntable 
eases. Further than this the facts in this case do 
not warrant us in going.”’ 








EVIDENCE OF FINANCIAL CONDI- 
TION, SOCIAL STATUS AND DOMES- 
TIC RELATIONS. 


It is somewhat surprising that a subject 
which is as important and has been presented 
for judicial consideration as frequently as the 





one indicated in the title of this paper should 
not have been reduced by the authorities to 
well established rules before the present time. 
The question arises in civil actions for dam- 
ages for torts, with the single exception of 
actions for the breach of contracts to marry. 
The general rule, which will at once suggest 
itself, is that such evidence should be received 
when it will tend to show either the extent of 
the injury suffered, or the proper punishment 
to be inflicted—where the case involves puni- 
tive or exemplary damages. But general 
rules are at a discount in this practical age, 
especially if more particular rules are avail- 
able. Nowhere is the truth of this statement 
better illustrated than in the law, the author- 
ities being in ideal harmony in the matter of 
abstract generalities, but irreconcilably dis- 
cordant and opposed when it comes to the 
application of general propositions to the 
various states of facts adjudicated. So it is 
with evidence of financial condition, social 
status and domestic relations, which in many 
cases exercises a powerful influence on the 
minds of the jury in their determination of 
the quantum of recovery. In some instances 
it is eminently proper that these circumstan- 
ces should be considered, but in others the 
only effect of such testimony is to stir the 
passions and prejudices and arouse the sym- 
pathies—emotions which should play no part 
in the administration of justice according to 
the existing system. For facility of presenta- 
tion and discussion, the subject will be 
divided into two general heads: (1) Cases 
involving punitive damages. (2) Cases in- 
volving compensation only. 

I. Cases Involving Punitive Damages— 
Evidence of Defendant’s Wealth.—An almost 
universal rule in this connection is that where 
one or more of the elements exist which 
would warrant an assessment of punitive 
damages, the plaintiff is entitled to introduce 
evidence of the defendant’s wealth to enable 
the jury to determine what would be a proper 
and adequate punishment.! The reason of 


1 Colorado: Courvoisier v. Raymond (Colo. Supp.), 
23 Colo. 113, 47 Pac. Rep. 284. Connecticut: Bennett 
v. Hyde, 6 Conn. 24; Case v. Marks, 20 Conn. 248. 
Georgia: Coleman y. Allen, 79 Ga. 648, 11 Am. St. 
Repts. 449. Illinois: R. R. v. Smith, 57 Ill. 517; Mul- 
lin v. Spangenberg, 112 Ill. 140; McNamara v. King, 2 
Gilm. 482. Kentacky. Jacobs v. R. R., 10 Bush, 263. 
Maine: Webb v. Gilman, 80 Me. 177. Maryland: 
Sloane v. Edwards, 61 Md. 89. Minnesota: McCarthy 
v. Niskern, 22 Minn. 90; Peck v. Small, 35 Minn. 465. 
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this rule is not far to seek. As it is a pecu- 
niary punishment which is to be inflicted, it 
is proper that the jury should know the ex- 
tent of the defendant’s means in order that 
the penalty imposed should in fact punish, 
adequately but not immoderately. An as- 
sessment, it is argued, which would be proper 
in the case of a poor man, or one of moderate 
means, would be wholly insufficient as ap- 
plied to a very wealthy and opulent defend- 
ant, and an award of damages which might 
only be adequate chastisement in the case of 
a rich individual, would be altogether im- 
moderate and excessive where its subject was 
meagerly supplied with this world’s goods. 
The rule admitting such evidence is, indeed, 
‘ta fair corollary of the rule of exemplary 
damages,’’? and so satisfactory is it to the 
courts of the jurisdictions in which exemplary 
damages are allowed, that the State of Iowa 
it is believed, possesses the unique distinction 
of being the only one in which a contrary view 
is taken.’ The rule under discussion has, how- 
ever, given rise to an interesting question where 
several defendants are sued jointly fora joint 
tortious act. As there can, ingeneral, be but 
one assessment of damages in such case—that 
is, the jury cannot find against one defendant 
for one amount and another for another*—it 
has been held that the financial ability of 
Mississippi: Bell v. Morrison, 27 Miss. 68; Pullman 
Palace Uar Co. v. Lawrence, 74 Miss. 782, 22 South. 
Rep. 58. Missouri: Buckley v. Knapp, 48 Mo. 152; 
Beck v. Dowell, 111 Mo. 506, 33 Am. St. Repts. 547; 
Eagleton v. Kabrich, 66 Mo. App. 231. New Hamp- 
shire: Symonds v. Carter, 32 N. H. 458; Knight v. 
Foster, 89 N. H. 576; Cram v. Hadley, 48 N. H. 191. 
These cases were decided before the abolition of the 
rule of punitive damages in this State by the cele- 
brated case of Fay v. Parker, 53 N. H. 342. New 
York: Lewis v. Chapman, 19 Barb. 252; Fry v. Ben- 
nett, 4 Duer, 247. North Carolina: Johnson v. Allen, 
100 N. Car. 181; Adcock vy. Marsh, 8 Ired. L. 360. 
Ohio: Hayner v. Cowden, 27 Ohio St. 292; Roberts v. 
Mason, 10 Ohio St. 277; Smith v. R. R. Co., 23 Ohio St. 
10. Oregon: See Heneky v. Smith, 10 Oreg. 353. 
Pennsylvania: McBride v. McLaughlin, 5 Watts, 375. 
South Carolina: Rowe v. Moses,9 Rich. L. 423, 47 
Am. Dec. 560. Tennessee: Dutch vy. Fitshugh, 2 
Lea, 307. Vermont: Reav. Harrington, 58 Vt. 181. 
Virginia: Harman v. Cundiff, 82 Va. 239. Wiscon- 
sin: Winn v. Peckham, 42 Wis. 493; Speer v. 
Sweeney, 88 Wis. 545, 60 N. W. Rep. 1060; Brown v. 
Swineford, 44 Wis. 282, 28 S. W. Rep. 582. 

2 Cole, J., in Birchard vy. Booth, 4 Wis. 67. See also 
the cases cited in preceding note. 

3 Hunt v. R. R. Co., 26 Iowa, 364; Guengerech v. 
Smith, 34 Iowa, 348. See also Bailey v. Bailey, 94 
Iowa, 606. 

4 Hayden’s Case, 11 Coke Repts. 8; Yeazel v. Alex- 
ander, 58 Ill. 254; Smith v. Wunderlich, 70 Ill. 487; 
Turner y. Hitchcock, 20 Iowa, 310. 





only one of the parties cannot be considered.® 
This rule was applied in a joint action against 
a railroad company, and one of the conduc- 
tors in its employ, for injuries alleged to have 
been sustained through the gross negligence 
of the latter, with the result that the admis- 
sion of evidence of the wealth of the corpora- 
tion was held to have been error.® It is be- 
lieved, however, that if, in such an action, 
each of the defendants could be shown pos- 
sessed of wealth to a certain same amount, 
such evidence would not be incompetent. 
For example, if one of two joint defendants 
was worth a hundred thousand dollars, and 
the other twice as much, it would be proper 
for the jury to assess damages as if each was 
worth the smaller amount. As a general 
thing, the fact of defendant’s wealth must 
be proved, and cannot be loosely presumed,’ 
even, it has been held, in the case of a cor- 
poration defendant.§ And it is actual means 
and not mere reputed wealth that the jury 
should regard,’ though it is interesting to 
note that under circumstances hereinafter to 
be considered the reverse is the rule. On 
the question of the defendant’s wealth the 
jury may, of course, receive direct evidence 
of what his real and personal property con- 
sists and its value," in which connection the 
assessor’s books or properly certified ab- 
stracts thereof have been held admissible.” 
And it has also been decided that evidence of 
the wealth of a deceased relation, whose heir 
the defendant was, was competent on the 
question of the latter’s financial condition.” 
In an action against a corporation, it was 
held that the defendant might be asked the 
amount of its entire paid-up capital stock; 
what its liabilities were and its assets; what 
its surplus over and above all liabilities, and 
what dividends had been paid stockholders 
for a period of five years past, and how paid, 
although it was strenuously objected on the 
part of the defendant that such information 

5 R. R. v. Smith, 57 Ill. 517; Smith v. Wunderlich 
70 Ill. 426; R. R. v. Henry, 62 Ill. 142. 

6 R. R. v. Henry, 62 Ill. 142. 

7 Brown v. Swineford, 44 Wis. 282. 

8 R. R. v. Smith, 57 Ill. 519. 

® Johnson vy. Smith, 64 Me. 554. And see Sloan v. 
Edwards, 61 Md. 89. 

10 See, infra, ‘“‘Cases involving compensation only.” 

11 Webb v. Gilman, 80 Me. 177; Womack v. Circle, 
29 Gratt. (Va.) 201. 

12 Buckley v. Knapp, 48 Mo. 152; Womack v. Circle 


29 Gratt. (Va.) 201. 
43 Binford v. Young, 115 Ind. 174. 
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was its ‘‘private business’’ which it should 
not be compelled to disclose.'* Evidence of 
the defendant’s liabilities and responsibilities, 
as well as his assets and resources, is compe- 
tent, as is also rebutting proof by the defend- 
ant to the effect that he is not as wealthy as 
the plaintiff would have the jury believe.” 
Indeed, as the object of all such evidence is 
to let the jury know the true financial condi- 
tion of the defendant in order that a proper 
pecuniary punishment may be imposed, the 
better doctrine is that the defendant himself, 
without waiting for the plaintiff to take the 
initiative, way introduce evidence to show 
his own lack of means.!® In one case, how- 
ever, upon reasoning not at all convincing or 
satisfactory, it was denied that such evidence 
on the part of the defendant was competent 
except in rebuttal.” 

Evidence of Plaintiff's Poverty.—As af- 
fecting the question of punitive damages 
strictly, there is some ground for contending 
that evidence of the plaintiff’s poverty is 
only admissible where its tendency is to show 
malice or oppression on the part of the de- 
fendant; as where the evidence was that the 
defendant thought he could commit the tres- 
pass complained of with impunity, on account 
of the plaintiff’s lack of means or ability to 
assert his legal rights in litigation." In some 
cases, however, the rule seems to be an- 
nouoced generally that where punitive dam- 
ages are recoverable the poverty of the plaint- 
iff may be considered,” because, say the 
cases, the effects of an injury may be really 
more painful and serious in the case of a poor 
man, dependent, perhaps, on manual labor 
for the support of himself and family, and 
not able to procure the luxuries of the sick- 
room, or the best nursing and medical treat- 
ment, than where his more fortunately situ- 

14 Pullman Palace Car Co. v. Lawrence, 74 Miss. 808. 

15 Johnson v. Smith, 64 Me. 553; Mullin v. Spangen- 
berg, 112 Ill. 140. 

16 Johnson v. Smith, 64 Me. 553; Rea v. Harrington, 
58 Vt. 181. 

17 Mullin v. Spangenberg, 112 Ill. 140. 

18 Reed v. Davis, 4 Pick. (Mass.) 217. It is worth 
while to observe that although Massachusetts is usually 
regarded as one of the jurisdictions in which punitive 
damages are not recoverable, something very like a 
different rule was applied in this case, which has 
never been noticed in any of the few Massachusetts 
decisions denying the right. 

19 Beck v. Dowell, 111 Mo. 506, 33 Am. St. Repts. 547; 
Grable v. Margrave, 4 IIl. 372,38 Am. Dee. 88; Gaither 


v. Blowers, 11 Md. 536; Heneky v. Smith, 10 Oreg. 
349. 





ated brother is concerned.” But these sre 
considerations which seem more nearly re- 
lated to the principle of compensatory dam- 
ages than to exemplary—though, perhaps, too 
remote, even in the former case.”! 

Social and Financial Condition of Both 
Parties—Domestic Relations.— Finally, we 
come to authorities which seem to hold 
broadly that in any case where damages may 
be inflicted on a wrongdoer as a punishment, 
the jury should be permitted to consider all 
the circumstances surrounding both parties, 
including financial condition, position in so- 
ciety,” and some cases also allow evidence 
of the domestic situations of the parties as to 
size of family and number dependent for sup- 
port.“ Thus, under this most liberal rule 
on the subject, the plaintiff, in an action for 
damages for an assault, was permitted to 
prove that he was a poor man with a large 
family to provide for, and the defendant was 
a wealthy man with no children and but a 
small family, the court observing that the 
parties’ condition in life and all the surround- 
ing circumstances were proper subjects for 
consideration.* 

Contracts to Marry.—As is well known, 
actions for the breach of contracts to marry 
constitute an exception to the general rule 
against the recovery of punitive damages in 
actions ex contractu. In such actions it is 
generally held that evidence of the defend- 
ant’s wealth and social position is admissi- 
ble.* But the reason stated in some of the 
cases for the admissibility of such evidence, 
is very suggestive of the endeavor, rather io 
compensate the plaintiff for her loss, socially 
and financially, by reason of the breach of 


20 See Grable v. Margrave, 4 III. 872,388 Am. Dec. 
88; Gaither v. Blowers, 11 Md. 586; Cochran vy. Am- 
mon, 16 Ill. 316. 

21 See R. R. v. Roy, 102 U. S. 451; R. R. v. Binion, 
107 Ala. 645; R. R. v. Powers, 74 Ill. 341; Stephens v. 
R. R., 96 Mo. 214; Overhalt v. Vieths, 93 Mo. 422; 
Beck v. Dowell, 111 Mo. 506; Dayharsh v. R. R., 103 
Mo. 570; Galion v. Lauer, 55 Ohio St. 392. 

22 See Huckle v. Money, 2 Wils. 206; Bell v. Mor- 
rison, 27 Miss. 68; Buckley v.'Knapp, 48 Mo. 152; 
Dailey v. Houston, 58 Mo. 361; Bump v. Betts, 23 
Wend. (N. Y.) 85. And see Burkett v. Lanata, 15 La. 
Ann. 337. 

23 McNamara v. King,2 Gilm. (IIl.) 482. And see 
Heneky v. Smith, 10 Oreg. 349, 45 Am. Repts. 143. 

24 McNamara v. King, 2 Gilm. (IIl.) 482. 

25 Douglas v. Gausman, 68 Ill. 170; Guengerech v. 
Smith, 34 Iowa, 348; McPherson v. Ryan, 59 Mich. 
33; Tamke v. Vangsness (Minn.), 75 N. W. Rep. 217; 
Goodall v. Thurman, 1 Head (Tenn.), 209. 
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the contract to marry, than to punish the de- 
fendant for his failure to keep his promise.* 

II. Cases Involving Compensation Only— 
Evidence of Defendant’s Wealth.—The gen- 
eral rule undoubtedly is, that where none of 
the elements requisite to the allowance of 
punitive damages is attendant upon the com- 
mission of the tort, evidence of the defend- 
ant’s wealth is not admissible.” But an ex- 
ception to this rule has not infrequently been 
recognized where the defendant’s rank and 
influence in society may have bearing on the 
extent of the injury committed, and wealth 
or reputation for wealth may go to show rank 
and influence. The most familiar example 
of this class is that of cases of slander and 
libel, in which evidence of the defendant’s 
reputation for wealth is held admissible as 
above indicated.” In other cases, however, 
the courts with fine scorn and, it must be 
admitted, a disregard for the overwhelming 
current of human experience, have declined 
to countenance the proposition that wealth 
alone may be regarded as tending to show 
social rank and influence.“ ‘The possessors 
of wealth, it was said in one case, ‘‘are often 
found among the most despised and least in- 
fluential among us; while on the other hand, 
rank, influence and power are all combined 
in persons of very iuconsiderable estate.’’® 

A few courts, without much excuse, it would 
seem, have confused the rule of evidence of 
the defendant’s wealth as it applies to cases 
involving exemplary damages with those in 
which only compensatory damages are recov- 
erable. Thus, in some cases which involve 
punitive damages, evidence of defendant’s 
wealth has been held admissible only to show 

26 Guengerech v. Smith, 34 Iowa, 348; Tamke v. 
Vangsness (Minn.), 75 N. W. Rep. 217. 

27 Cohen v. Goldberg (Minn.), 67 N. W. Rep. 1149; 
Stevens y. R. R., 96 Mo. 214; Overhalt v. Veiths, 93 
Mo. 422; Beck v. Dowell, 111 Me. 510; Bush v. Fitz- 
hugh, 2 Lea (Tenn.), 307; Myers v. Malcolm, 6 Hill 
(N. Y.), 292. 

*5 Bennett v. Hyde, 6 Conn. 24; Binford y. Young, 
115 Ind. 174; Guengerech v. Smith, 34 Iowa, 348; Al- 
pin v. Morton, 21 Ohio St. 545; Womack v. Circle, 29 
Gratt. (Va.) 201. 

229 Ware v. Cartledge, 24 Ala. 622,60 Am. Dec. 489; 
Palmer v. Haskins, 28 Barb. (N. Y.) 90. And see 
Morris vy. Barker, 4 Harr. ( Del.) 520. 

30 MecLigon, J.,in Ware v. Cartledge, 24 Ala. 635. 
May we be permitted to inquire how his honor was 
“tixed”’ as regards wordly possessions at this particu- 
lar time? Was he arich man, we wonder, or one of 
“very inconsiderable estate,’’ in whom there might be 


found the happy combination of ‘frank, influence and 
power,” notwithstanding? 





rank and influence, while others in denying 
the admissibility of evidence of wealth to 
show rank and influence, lay down a rule of 
exclusion in terms broad enough to include 
cases where such proof is sought to be intro- 
duced to enable the jury to determine a 
proper punishment in damages.” Where de- 
fendant’s rank and influence in society may 
have bearing on the extent of the injury, it 
is reputed wealth rather than actual means 
which is to be considered ; though as already 
stated, in cases involving exemplary damages 
it is actual pecuniary resources, and not a 
mere reputation for wealth which is material.® 
A case, however, is easily conceivable which 
might involve both actual and reputed means, 
as a case of slander in which exemplary as 
well as compensatory damages are sought. — 
Evidence of Plaintiff's Poverty and Do- 
mestic Situation.—In cases involving only 
compensatory damages the general rule is 
that evidence of the plaintiff’s poverty and 
domestic relations should not be received.* 
Thus, in an action for personal injuries, evi- 
dence that the plaintiff is married and has a 
large family dependent on him for support 
was held inadmissible ;* and likewise, the 
incompetency of evidence of the age and 
number of the plaintiff’s children, has been 
declared.® ARCHIBALD R. Watson. 
Northport, L. I., N. Y. 


31 Womack v. Circle, 29 Gratt. (Va.) 192; Harman v. 
Cundiff, 82 Va. 239. 

82 Ware v. Cartledge, 24 Ala. 625. 

33 Johnson v. Smith, 64 Me. 555. 

34 R. R. v. Roy, 102 U. S. 451; R. R. v. Binion, 107 
Ala. 645; Chicago v. O’Brennan, 65 Ill. 160; R. R. v. 
Powers, 74 Ill. 8341; Galion v. Lauer, 55 Ohio St. 392. 

35 Chicago v. O’Brennan, 65 II. 160. 

36 R. R. v. Roy, 102 U. S. 451; Dayharsh v. R. R., 108 
Mo. 570. 








MUNICIPAL CORPORATIONS — REMOVAL OF 
SNOW FROM CROSSWALKS —INJURY TO 
PEDESTRIAN—CITY’S LIABILITY. 


LICHTENSTEIN v. MAYOR, ALDERMEN AND 
COMMONALTY OF CITY OF NEW YORK. 


Court of Appeals of New York, June 13, 1899. 


Where a city removes the snow from a crosswalk by 
throwing it next to and each side of the walk, itis not 
liable for an injury to a pedestrian who on a mild day 
slipped in stepping on one of the banks of snow. to 
avoid a pool of water on the walk which naturally 
accumulated there from the melting snow and ice, 
forming a disagreeable, but not a dangerous, obstacle. 
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O’BRIEN, J.: The plaintiff recovered a verdict 
of $2,000 for a personal injury sustained while 
crossing Seventy-Ninth street, in the city of New 
York, on the 8th day of March, 1893. There is no 
dispute about the main facts upon which the ac- 
tion is based. It appears that the plaintiff, while 
crossing from one side of the street to the other, 
upon a crosswalk, slipped and fell, sustaining 
what is called a ‘*Pott’s fracture’ of the leg. It 
is not claimed that the crosswalk itself was out of 
order, but it appears that considerable snow had 
fallen during the winter, and some six or seven 
inches within three or four days prior to the acci- 
dent. The snow had been shoveled from the 
crosswalk, and thrown on each side of it into the 
bed of the street, and, having been packed, formed 
what are called ‘‘ridges’’ or ‘‘banks”’ on each side 
of the crossing. These ridges had become hard 
by thawing and freezing, and were from one to 
three feet high. The day of the accident was 
mild, and the ice and snow melted rapidly, and 
the water from tbe melting snow and ice collected 
on the crosswalk between the ridges, forming a 
pool deep enough to wet the feet when walking 
on the crossing. In this condition of the street 
the plaintiff was crossing upon the crosswalk, and, 
coming to the water, attempted to avoid it by 
stepping onto one of the ridges, when in some 
way she slipped, and, turning the ankle, sustained 
the fracture already described. 

This case does not involve the liability of the 
city for allowing ice or snow to accumulate on a 
sidewalk or a crosswalk, but for allowing it to ac- 
cumulate in the bed of the street. The crosswalk 
over which the plaintiff was passing had been 
shoveled and swept, so that the snow was com- 
pletely removed, but in doing that ridges had 
been created on each side. The accumulation of 
snow and ice in the bed of the street left the cross- 
ing lower than the roadway on each side, and the 
water from the melting snow and ice naturally 
accumulated there. Ifthe passenger followed the 
crossing, the water was a disagreeable, though 
not a dangerous, obstacle. If she left the crossing 
and took the bed of the street, the melting snow 
or ice confronted her. In keeping the sidewalks 
and crosswalks free from snow or ice, the city au- 
thorities must either throw it into the bed of the 
street or cartit away. In this case they did not 
draw it away, but threw it into the street on each 
side of the walk; and, the roadway having in this 
manner been raised above the crosswalk, the re- 
sult was the accumulation of water which the 
plaintiff sought to avoid by stepping on the ridges 
in the roadway. ‘The question presented by this 
appeal is whether the city can be made liable for 
the result of such an accident. It seems to me 
that it cannot, unless we are prepared to hold that 
it is the duty of the city to use reasonable care and 
diligence in removing the snow and ice, not-only 
from the walks, but from the roadbed as well. If 
it is bound to cart away all the snow that may fall 
within the limits of the street, within a reasonable 
time, and not allow any ice or snow to accumulate 





either on the walks or on the roadway, then it 
may be that there was a question in this case for 
the jury; but, ifno such duty is imposed upon the 
city authorities, it is difficult to state any principle 
or reason upon which this judgment can be up- 
held. It is scarcely necessary to say that, in the 
varying and uncertain winter climate of this State, 
such a measure of diligence on the part of the city 
authorities would be unreasonable, since it would 
be impossible to comply with it. The accumula- 
tion of ice and snow in the streets of great cities 
is no doubt a very great inconvenience, but to 
hold the city liable for the result of every accident 
arising from such a condition would carry the 
rule of responsibility beyond all reasonable 
limits. The city would practically become an 
insurer of the individual against all injuries 
and mishaps in such times. Thus far the 
liability of a city for accidents caused by slipping 
on snow orice has been limited to cases where 
the obstacle was on the walks generelly used by 
foot passengers. In order to sustain this judg- 
ment we must make a very great and important 
advance, and hold that the defendant was not only 
bound to keep the walks clear of snow and ice, 
but the roadway also, or at least that part of it 
that isso near the walks that a passenger may 
step upon it when seeking to avoid a pool of water. 
The contention of the learned counsel for the 
plaintiff, while uot expressed exactly in these 
words, leads logically to this conclusion. The 
only negligence that can be imputed to the city is 
that it failed to remove from the bed of the street 
the ridges of snow upon which the plaintiff 
stepped when injured. Thereis no such duty 
imposed by the law, in my opinion, upon the au- 
thorities of cities. Such a rule of responsibility 
would be so unreasonable and oppressive that it 
need not be considered in discussing questions of 
liability for accidents of this character. The 
storms of winter in this climate produce condi- 
tions on the streets of great cities favorable to the 
occurrence of such accidents. The individual 
cannot be insured against all dangers from the 
elements in the city, any more than in the coun- 
try; and, when an injury of this kind is caused by 
an accumulation of ice or snow in the bed of the 
street, itis simply an accident, for the results of 
which no one is responsible. 

The liability of the city for damages in a case of 
this character may always be tested by the inquiry 
whether the accident could fairly or reasonably 
have been anticipated by the authorities and 
guarded against. Could any reasonably prudent 
or careful man have foreseen or anticipated what 
happened to the plaintiff while crossing the street 
in question? If not, then the city is not, and 
ought not to be, liable. Assuming, as we must, 
that the city is not chargeable with negligence for 
omitting to cart away the snow from the roadway, 
there is no proof of any other defect; and hence 
there is nothing left for the judgment to rest upon, 
unless it be claimed that the particular place 
where it was deposited, with reference to the 
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crosswalk, was improper. The walk to the full 
width and beyond was cleared so as to make a safe 
and convenient crossing, but for the accumulation 
of water caused by the melting of snow and ice 
on a mild day. It cannot be affirmed with any 
reason or justice that the authorities were at fault 
in not anticipating what happened to the plaint- 
iff, and guarding against it. It cannot be said 
that, in the exercise ofa reasonable diligence, 
they should have foreseen that water would ac- 
cumulate on the walk, and that to avoid it a trav- 
eler in the street was liable to be injured by step- 
ping upon one of the ridges made by the snow 
when removed from the walk. This would be ex- 
acting from the authorities of cities a measure of 
vigilance and foresight quite impossible, and out 
of all proportion to any danger to be apprehended 
from sucha cause. It may besafely asserted that 
the law does not impose any such impossible 
standard of duty upon municipalities. Harring- 
ton v. City of Buffalo, 121 N. Y.147, 24N. E. Rep. 
186; Kaveny v. City of Troy, 108 N. Y. 571, 15 N. 
E. Rep. 726; Taylor v. City of Yonkers, 105 N. Y. 
209,11 N. E. Rep. 642; Muller v. City of New- 
burg, 32 Hun, 24, affirmed in 105 N. Y. 668; Beltz 
v. City of Yonkers, 148 N. Y. 67,42 N. E. Rep. 
401; Lane v. Town of Hancock, 142 N. Y. 510, 37 
N. E. Rep. 473. 

The proof in the case did not warrant a finding 
of negligence on the part of the defendant, and 
the motion to dismiss the complaint should have 
been granted. The judgment should be reversed, 
and a new trial granted; costs to abide the event. 


Norr.—The plaintiff attempted to cross Seventy- 
Ninth street, in the city of New York, at Second ave- 
nue, where there was a public and much-used cross- 
ing. When, with a child in her arms, she reached it, 
she found it covered with water to the depth of one 
foot, and, consequently, that it was practically im- 
passable. Upon each side of the crosswalk there were 
ridges or embankments of ice, mud, stones and snow, 
which were from one to three feet in height. The 
plaintiff endeavored to cross, as others did, by walk- 
ing upon one of the ridges by the side of the cross- 
walk. While doing so, she slipped, fell, and was 
seriously injured. This accumulation of water was 
occasioned by the omission of the defendant to remove 
obstructions which existed and remained in the gut- 
ters of the street, so that the water, instead of being 
taken off in the usual manner, ran onto the crosswalk, 
and was there impounded by the embankments which 
were upon eitherside. This condition had existed at 
that place for at least a month prior to the accident. 
It is said that, if the plaintiff had followed the cross- 
walk, the water was a disagreeable, although not a 
dangerous, obstacle. It seems to me it was both. 
With what propriety can it be said that ladies who are 
required to cross the streets in the city of New York 
are bound to wade through water a footin depth, 
which has accumulated and been retained upon the 
crosswalks by the omission of the city to keep its gut- 
ters in a proper condition of usefulness, and if, under 
those circumstances, they pursue the identical course 
followed by others crossing there, and are injured, 
they cannot recover, because the water was only a 
disagreeable obstacle, and not a dangerous one? If 
ladies living in or visiting that city are required to 
pursue their course over crosswalks flooded by a foot 





of water, which has remained there for days and even 
weeks, and the city is not liable for an injury flowing 
directly from that condition, anew principle in the 
law of negligence must be established. To sustain 
this new doctrine the following cases are cited: Har- 
rington v. City of Buffalo, 121 N. Y. 147, 24 N. E. Rep. 
186; Kaveny v. City of Troy, 108 N. Y. 571,15 N. E. 
Rep. 726; Taylor v. City of Yonkers, 105 N. Y. 203, 11 
N. E. Rep. 642; Muller v. City of Newburg, 32 Hun, 
24, affirmed in 105 N. Y. 668; Beltz v. City of Yonxers, 
148 N. Y. 67, 42 N. E. Rep. 401; Lane v. Town of Han- 
cock, 142 N. Y. 510, 87 N. E. Rep. 478. These cases 
will be examined in vain to find authority for any 
such doctrine. In the Harrington case it was simply 
held that the duty resting upon a municipal corpora- 
tion to remove accumulations of ice and snow upon 
its streets becomes imperative only when dangerous 
formations or obstacles have been created, and notice 
of their existence has been received by the corpora- 
tion, or sufficient time has elapsed to afford a pre- 
sumption of knowledge of their existence and an op- 
portunity to effect their removal. The Kaveny case 
decided that a municipality was not responsible for 
the construction or sufficiency of the eaves of build- 
ings upon the land of individuals adjoining its side- 
walks, and that it was not bound to prevent the forma- 
tion of ice from the drip of a roof upon a sidewalk. 
It also decided that a municipality was not bound to 
exercise unreasonable, persistent, and extraordinary 
diligence, during freezing weather, to remove ice 
formed from natural causes, but that it was simply 
bound to keep sidewalks reasonably clean and safe. 
The Taylor case was to the effect that where a fall of 
rain or the melting of snow on adjoining premises was 
suddenly followed by severe cold, and thus the side- 
walks were covered with a layer of ice, making them 
slippery and dangerous, the municipality was not re- 
quired to see to its removal, but might, without lia- 
bility or negligence, await a thaw to remedy the evil. 
In the Muller case it was held that the municipality 
had no actual notice of the condition of the street, and 
that the condition had not existed a sufficient length 
of time to justify an inference of notice to the munic- 
ipal authorities, and for that reason was not liable. 
In the Beltz case the court held that a municipal cor- 
poration must guard against such dangers in its streets 
as can or ought to be anticipated or foreseen in the 
exercise of reasonable prudence and care, but that it 
was not chargeable with negligence in omitting to re- 
pair a defect in a street so slight that no prudent man 
would reasonably anticipate any danger from its ex- 
istence. In the Lane case, which related to a town 
highway, it was held that, to impose a liability for 
negligence upon a town, it must be shown that the 
proximate cause of the injury was an omission upon 
the part of the commissioner to use ordinary care, 
under all the circumstances, in the performance of his 
duties; that is, such care as a reasonable and prudent 
person would have exercised unller those circum- 
stances. These cases fall far short of establishing a 
doctrine which would justify a reversal of the judg- 
ment in this case. The proof was such as to leave no 
question of doubt, but that the city was fully ap- 
prised of the situation at that point, or that, in the ex- 
ercise of reasonaple and ordinary inspection, it would 
have acquired knowledge ofits condition. Moreover, 
if there was any question as to the defendant’s knowl- 
edge, it was for the jury, and not one of law. Again, 
when tested by the inquiry whether the accident could 
fairly or reasonably have been anticipated by the city 
authorities, it seems quite obivous that any reason- 
ably prudent or careful man must have foreseen that 
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the ridges upon either side, and that, existing in the 
condition they were, such an accident would probably 
follow. I am totally unprepared to concur in the 
opinion that, asa matter of law, it is not negligence 
for a great and populous city, upon a prominent and 
much used street, to permit its crosswalks to become 
and remain flooded with a foot of water, with ridges 
or banks of snow, ice, stones, and dirt upon each side, 
when, by the discharge of its plain duty to remove 
obstructions from its gutters, the water would not 
have accumulated, and the crossing would have been 
in proper condition for use. Nor do I believe, when 
the plaintiff was confronted with such a situation, 
and sought to retreat, but was unable to do so, thatit 
was contributory negligence for her to follow the 
course of the multitude crossing at that place, by 
stepping upon the ridge upon one side of the cross- 
ing, thus employing the only means by which she 
could reasonably hope to reach the place of her des- 
tination. The questions of the defendant’s negligence 
and the plaintiff’s freedom from contributory negli- 
gence were, under the evidence, clearly questions of 
fact for the jury. 
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HUMORS OF THE LAW. 


In the Justice Court of Township, 
County, State of Montana. To be sold at constable’s 
sale on September. 12th, 1899, at 2 o’clock p. m., in 
front of my office at the foot of Broadway, city of 
Helena, State of Montana, the following described 
property: 84 packages of botanical herbs, 27 pack- 
ages of mineral water salts, 54 packages of Quaker 
oils, 72 packages of salve, one trunk and six tape 
worms, to the highest and best bidder for cash in 
hand. » Constable. 
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1. ACTION—Legal or Equitable—Suit to Charge Stock- 
holder.—An action brought by a creditor of a corpora- 
tion, to chargea stockholder with statutory liability 
for a debt of the corporation, is one at law; and it does 
not become cognizable in equity by the statement in 
the complaint of an additional ground for recovery, 
based on an allegation that defendant received certain 
property from the corporation, the proceeds of a sale 
of its property, whereit is not alleged that plaintiff 
has reduced his claim to judgment against either the 
corporation orthe defendant, and the corporation is 
not made a party, nor shown to have been legally dis- 
solved, without one of which allegations a creditors’ 
bill cannot be maintained ina federal court.—MED- 
BERRY V. TROUTMAN, U. 8.C. C., D. (Kan.), 94 Fed. 
Rep. 952. 

2. ANIMALS—Estrays.—A milch cow belonging to 
plaintiff having broken intoa lotin which defendant 
kept his cattle, the latter is liable for damages for 
keeping her shut up, instead of turning her loose to 
find her way home.—MEDLIN V. BALCH, Tenn., 52 S. 
W. Rep. 140. 

3. ATTACHMENT BOND—Execution by Co-partnership. 
—In an action by a firm, an attachment bond which 
recites that it is given to procure an attachment, and 
has the style of the case indorsed thereon, and is 
signed by the individuals composing the firm, suffi- 
ciently shows execution in the name of the plaintiff.— 
HAMPTON V. BoGAN, S. Car., 33S. E. Rep. 581. 


4. ATTORNEY AND CLIENT — Authority to Employ 
Counsel.—An attorney at law has no general author- 
ity, by virtue of his retainer, to employ counsel or as. 
sistants, at the expense of his client, without previous 
authority, or assent on the part of the client.—PORTER 
v. ELIZALDE, Cal., 57 Pac. Rep. 899. 

5. BANKRUPTCY—Dissolution of Liens—‘‘Permitting” 
Attachment.—Under Bankruptcy Act 1898, § 67c, provid- 
ing that an attachment in a suit begun within four 
months before the filing of a petition in bankruptcy 
against the defendant shal] be dissolved by the adjudi- 
cation in bankruptcy “if it appears that said lien was 
obtained and permitted while the defendant was insolv- 
ent and that its existence and enforcement will work 
a preference,” the defendant ‘‘permits’’ the creditor 
to obtain such lien if he suffers grounds for an attach- 
ment to arise, and does notin good faith prevent or 
resist the creditor’s proceedings; and it is not neces- 
sary that there should have been, on the part of the 
defendant, any positive act of consent or assistance in 
its procurement.—IN RE ARNOLD, U.S. D.C., D. (Ky.), 
94 Fed. Rep. 1001. 

6. BaNKS—Contracts of Cashier.—While the cashier, 
itis true, does not represent his bank away from its 
domicile, by continuing the act undertaken while 
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away after his return without objection on the part of 
the directors, if the latter sanction completing the act, 
it becomes the act of the bank.—VALDETERO V. CITI- 
ZENS’ BANK OF JENNINGS, La., 57 Pac. Rep. 425. 

7. BANKS—Frauds of Officer—Accommodation Notes. 
—In case the president and cashier of a bank unite and 
co-operate together in abstracting and misapplying its 
funds, and, in order to accommplish their purpose 
and secrete their transactions from the board of di- 
rectors, the note of a friend, with fictitious collaterals 
attached, is obtained and placed in the portfolio of the 
bank, the bank is not bound thereby, as said officers 
acted for themselves personally, and not for the bank ; 
but the maker of sucha note is bound tothe bank, 
notwithstanding it was without consideration as to 
him.—RICHARDSON V. WATSON, La., 26 South. Rep. 422. 


8. BANKS AND BANKING — Acceptance of Worthless 
Checks.—Where a bank accepts a check on another 
bank in payment of a draft in its hands for collection, 
and surrenders the draft, it makes the check its own, 
and its liability is the same asif cash had been re- 
ceived.—NAT. BANK OF COMMERCE OF KANSAS CITY V. 
AMER. EXCH. BANK OF ST. LOUIS, Mo., 52S. W. Rep. 265. 


9. BENEFICIAL ASSOCIATIONS—Certificate—By-laws.— 
Where a member of a fraternal organization accepted 
a membership certificate which provided that he 
should comply with the rules then governing the ben- 
efit fund, or thereafter to be enacted, he was bound by 
a by-law, subsequently passed without fraud or im- 
proper motives, and in accordance with the constitu- 
tion, which increased his assessments; he having no 
vested right to insurance at the former rate.—FULLEN- 
WIDER V. SUPREME COUNCIL ROYAL LEAGUE, IIl., 54 N. 
E. Rep. 485. 


10. BENEFICIAL ASSOCIATIONS—Expulsion of Member. 
—A benevolent society, in the absence of any provis- 
ion in the constitution or by-laws to that effect, cannot 
affecta member's right to sick benefits, or to sue for 
the same, by expelling him upon the theory that his 
claim is fraudulent.—WUERTHNER V. WORKINGMEN’S 
BENEV. Soc., Mich., 79 N. W. Rep. 921. 


1l. BILLS AND NOTES—LiabDility of Indorser as Surety. 
—In an action against an indorser as surety on notes, 
where the evidence shows that after maturity thereof 
the holder, a bank, arranged with the maker to take 
other notes in place ofthe original notes in suit, but 
refused to surrender them or release the indorser, it is 
noterror to submitto thejury the question whether 
the taking ofthe other notes operated to release the 
indorser.—BIG RAPIDS NAT. BANK V. PETERS, Mich., 79 
N. W. Rep. 891. 

12, BILLS AND NOTES—Filling Blanks after Execution. 
—One executing a note containing an interest clause, 
and leaving the blank in which might be inserted the 
rate unfilled, is liable to a bona fide holder without no- 
tice, where the rate has been filled in after execution. 
—WEIDMAN V. SYMES, Mich., 79 N. W. Rep. $94. 

13. BROKERS — Contracts — Performance.—Where 
plaintiff agreed to obtain an extension ofa loan, evi- 
denced by a note owing by defendant, the tender ofa 
contract of extension, purporting to be the contract of 
the agent of the receivers of a former owner of the 
note, not signed by the present owner, or any one act- 
ing for him, is not, in the absence of evidence that the 
person agreeing to make the extension had authority 
80 to do, such a performance by plantiff as will entitle 
him to commission under his agreement.—MANBY V. 
TURNER, Colo., 57 Pac. Rep. 862. 

14. BUILDING AND LOAN ASSOCIATIONS—Insolvency— 
Rights of Borrowing Member.—A member of a build- 
ing and loan association took out a loan secured by a 
mortgage on real estate and by an assignment of his 
stock under a contract providing that he should pay 
Stated sums monthly for dues upon his stock and for 
interest and premium onthe loan. He paid all dues, 
interest,and premiums until the appointment of a re. 
ceiver for the association, and thereupon tendered the 
receiver the amount ofthe loan, with interest, less 





amount paid forinterest and premiums. Held, that 
he was entitled to credit for interest and premiums 
paid on his loan, and that the amount tendered was 
therefore sufficient.—MARION TRUST CO. V. TRUSTEES 
OF EDWARDS LODGE, I.0O. O. F., Ind., 54. N. E. Rep. 444. 

15. BUILDING AND LOAN ASSOCIATIONS — Usury.— 
Building and loan associations may not, without ex- 
press legislative authority, exact a greater than the 
legal rate of interest.—SOKOLOSKI V. NEW SOUTH BLDG. 
& LOAN Assn., Miss., 26 South. Rep. 361. 


16, CARRIERS—Injury to Goods — Burden of Proof.— 
Where merchandise is shipped in apparent good order, 
and is claimed to have been damaged while in the pos- 
session of the carrier, under circumstances which ren- 
der the carrier liable, the burden of proof rests upon 
the party seeking to recover to show, at least, that 
damages has been sustained.—_SILVERMAN V. ST. LOUIS, 
ETC. Ky. Co., La., 57 Pac. Rep. 447. 


17. CARRIERS—Liability for Negligence — Contract of 
Indemnity.—A contract entered into by a news com- 
pany, wherein it agrees to indemnify a railroad com- 
pany for, and save it harmless from, all damages it 
may have to pay by reason of any injury to the news 
company’s employees, whether caused by the negli- 
gence of the railroad employees or otherwis¢, does not 
violate any rule of public policy.—Kansas CITY, ETC. 
R. Co. Vv. SOUTHERN RY. NEWS Co., Mo., 52 S. W. Rep. 
205. 


18. CARRIERS—Limiting Liability.—A carrier is liable 
for destruction of a soda fountain shipped over its line, 
notwithstanding a provision in the bill of lading against 
liability for breakage of marble, where the shipper 
was not offered, and could not have obtained, a reason- 
able and bona fide alternative between conditional aud 
unconditional liability onthe part of the carrier, but 
must have accepted such bill of lading, or would not 
have been allowed to ship.—ILLINOIS CENT. R. Co. v. 
CralG, Tenn., 52S. W. Rep. 164. 


19. CHAMPERTY.—An agreement whereby one be- 
comes surety on the prosecution bond of contestants 
of a will, in consideration that he shall receive an 
heir’s part of the estate, is champertous, though he be 
not an attorney, under Shannon’s Code, § 3176, provid- 
ing that no party plaintiff, or intending to be plaintiff, 
shall agree to give another a greater or less portion of 
the thing in controversy on any contingency, or on the 
event of the suit.—HEATON V. DENNIS, Tenn., 52S. W. 
Rep. 175. 

20. CHATTEL MORTGAGE — Attachment — Record.—A 
chattel mortgage withheld from record, pursuant to 
an agreement between the mortgagor and mortgagee, 
for the purpose of fostering the mortgagor’s credit, is 
fraudulent in fact, and void asto creditors who give 
the mortgagor credit on the faith of his apparent solv- 
ency, though there may not have been any actual in- 
tent to hinder, delay, or defraud his creditors.—STATE 
v. O’NBILL, Mo., 528. W. Rep. 240. 

21, CHATTEL MORTGAGEE— Liability in Trover.—When 
a mortgagee of chattels takes possession of the same, 
claiming absolute ownership, and denying the mortga- 
gor’s rights, he does not thereby become liable to an 
action in trover, where the amount due him was not 
tendered.—CaRD V. FOWLER, Mich., 79 N. W. Rep. 925. 

22. COMPOSITION WITH CREDITORS — Rescission — 
Fraudulent Representations.—Statements that one will 
continue in business at the same place, on which he 
obtains a settlement with creditors, though fraudu- 
lently made, will not authorize a rescission of the set- 
tlement.—A. LANCRETH CO. V. SCHEVENEL, Tenn., 528. 
W. Rep. 148. 

23. CONSTITUTIONAL LAw—Lands Granted to State.— 
Where lands have been bid in to the State for delin- 
quent taxes, they are not lands granted to the State, 
within Const. art. 14, § 9, providing that the State shall 
not carry on any works of internal improvements, ex- 
cept in the expenditure of grants to the State of land 
or other property.—GIBSON v. COMMISSIONER OF STATE 
LAND OFFICE, Mich., 79 N. W. Rep. 919. 
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24. CONSTRUCTION OF LEASE—Power of Agent—Con- 
version—Right of Action—Damages—Evidence.—To en- 
title one to maintain an action for the conversion of 
personal property, he must show that at the time of 
the alleged conversion he had possession, or a legal 
right to the immediate possession, and a general or 
special ownership in the property converted.—CLEN- 
DENING V. Hawk, N. Dak., 79 N. W. Rep. 878. 

25. CONTRACTS—Parol Evidence.—In an action ona 
written contract, whereby defendant, who held a mine 
under bond and lease, agreed to pay at acertain rate 
for development work done on the mine by plaintiff 
(the owner), parol evidence is admissible to show that 
the agreement was subject to the understanding that 
it should not become binding unless defendant sold 
the mine and received payment.—HURLBURT V. DUSEN- 
BERY, Colo., 57 Pac. Kep. 860. 

26. CONVERSION—W arehousemen.—Plaintiff delivered 
to defendants, at a public warehouse owned and 
operated by them in this State, certain grain, to be 
stored until plaintiff desired to sell. Subsequently 
plaintiff demanded of defendants pay for the grain, or 
a return to him ofa like quality, kind and quantity of 
grain. Held, that a refusal to comply with this de- 
mand constituted, prima facie, a conversion of the grain 
by defendants.—MARSHALL V. ANDREWS, N. Dak., 79 N. 
W. Rep. 851. 

27. CORPORATIONS—Contracts Ultra Vires—Estoppel. 
—A contract entered into by a corporation, which is 
ultra vires of its charter, cannot be ratified or become 
binding on the ground of estoppel, and the only ground 
on which the corporation can become liable to the 
payment of money on account of such a contract, 
which has been performed by the other party, is that 
it has received a benefit or advantage thereby which it 
cannot justly retain.—BOWEN V. NEEDLES NAT. BANK, 
U. 8. C0. C. of App., Ninth Circuit, 94 Fed. Rep. 926. 

28. CORPORATIONS—Receivers— Expenses.—A receiver 
was appointed for a mining corporation, upon a bill 
alleging insolvency of the corporation, andinability to 
earn its charges and operating expenses. By consent, 
he was to operate the mines, and was authorized to 
borrow money, and was directed to pay all debts for 
labor and supplies incurred by the corporation within 
the six months preceding his appointment; payment 
to be made from earnings and income, or from money 
borrowed. Held, that the expenses of the receivership 
and the debts for labor and supplies were not payable 
alone out of the income and revenues of the corpora- 
tion, but they might be paid out of the corpus of the es- 
tate.—REINHART V. AUGUSTA MIN. & INV. Co., U.S.C. 
C. of App., Fifth Circuit, 94 Fed. Rep. 901. 

29. CORPORATIONS—Service of Process.—Hill’s Ann. 
Laws, § 55, permitting an action against a corporation 
to be brought in the county where the cause arose, and 
allowing substituted service on inferior representa- 
tives of the corporation found in that county, does not 
invalidate service in another county on the president 
of the corporation, though the return does not show 
that no representative of the corporation could be 
found in the county where the action is begun.— 
BAILEY V. MALHEUR & H. L. IRR. CO., Oreg., 57 Pac. 
Rep. 910. 

30. CRIMINAL EVIDENCE—Homicide.—In a prosecution 
for homicide, it is not error to exclude evidence as to 
specific acts of violence on the part of the deceased 
toward the accused, introduced for the purpose of 
showing the insanity of the accused.—STATE V. 
MARSHALL, Oreg., 57 Pac. Rep. 902. 

31. CRIMINAL EVIDENCE — Homicide — Threats.— 
Threats made by defendant the night before the homi- 
cide are acmissible, although they were not directed 
toward any particular person, and it is for the jury to 
say whether they referred to deceased.—MOORE V. 
PEOPLE, Colo., 57 Pac. Rep. 857. 

82. CRIMINAL LAW—Assault with Intent to Murder.— 
On the trial for an assault with intent to murder, an 
instruction that, to generate a doubt, the jury may 
look to the fact, if it be a fact, that there was nothing 





but good feeling between defendant and the person 
assaulted, is properly refused, as giving undue promi- 
nence to a single fact.—HICKS V. STATE, Ala., 26 South. 
Rep. 337. 

33. CRIMINAL Law—Failure of Defendant to Call Co- 
Defendant.—Where the prosecuting attorney, in his 
argument to the jury, comments upon the failure of 
defendant to call as a witness one jointly indicted with 
him, it constitutes reversible error.—COPPIN V. STATE, 
Ala., 26 South. Rep. 333. 

34. CRIMINAL LAW—False Pretenses.—Under Burns’ 
Rev. St. 1894, § 2352 (Horner’s Rev. St. 1897, § 2204), de- 
claring guilty of an offense one who with intent to de- 
fraud another designedly by a false pretense obtains 
from any person any money, the false pretense need 
not be such that a man of ordinary caution and pru- 
dence would give it credit, or that it could not be 
guarded against by ordinary care and prudence.— 
LEFLER V. STATE, Ind., 54 N. E. Rep. 439. 


35. CRIMINAL Law—Homicide—Evidence.—When a 
person of sound mind criminally acts upon the im- 
pulse of heat or passion, or feelings produced by 
motives of anger, hatred or revenge, he is responsi- 
ble for his acts.—COPELAND V. STATE, Fla., 26 South. 
Rep. 319. 

36. CRIMINAL LAW — Larceny—Information.—An in- 
formation charging that defendant, on a certain day, 
at a certain place, did ‘‘then and there” steal, of the 
property of J, $5,and the property of §, $4.50, is not 
bad for duplicity, as prima facie it discloses that the 
property of both J andS was taken at the same time, 
and as part of the same transaction.—FURNACE V. 
STATE, Ind., 54 N. E. Rep. 441. 

37. CRIMINAL LAW—Larceny— Worthless Check.—That 
in giving a check or draft a party does not necessarily 
represent that he then has with the drawee funds out 
of which it will be paid, but he does represent by the 
act of passing it that it is a valid order for its amount, 
and that the existing state of facts is such that it will 
be paid in the ordinary course of business.—STATE V. 
LORD, Minn., 79 N. W. Rep. 968. 

38. CRIMINAL LAW — New Trial — Newly-Discovered 
Evidence.—An accused cannot assign as newly-discov- 
ered testimony the statements of persons whom he had 
summoned, and who were present at the trial, but 
whom he had not interrogated on the trial.—STATE V. 
JOSEPH, La., 26 South. Rep. 275. 

39. CRIMINAL Law—Witnesses—Failure of Defendant 
to Call.—One jointly indicted with defendant for living 
in adultery is not less accessible to the State as a wit- 
ness than to the defendant, so as to raise a presump- 
tion unfavorable to the defendant on her failure to 
call him as a witness.—BROCK Vv. STATE, Ala., 26 South. 
Rep. 329. 

40. CRIMINAL PRACTICE—Gambling.—An indictment 
which charged that defendants ‘‘did wager on the re- 
sults of contests which were to take place within and 
beyond the limits of this State’? does not charge an 
offense under a statute which prohibits any persons 
making a wager on the result of a contest to take place 
within or beyond the limits of the State.—STaTE v. 


» BuRKE, Mo., 52 8S. W. Rep. 226. 


41. DEED—Insane Persons—Cancellation.—The deed 
of an insane person not in ward may be canceled only 
on a return or tender of the consideration paid.—Mc- 
KENZIE V. DONNELL, Mo., 528. W. Rep. 222. 

42. DEED OF CORPORATION—Execution.—It will be 
presumed, where a deed of a corporation is executed 
by its vice-president, that he had authority to act on 
its behalf.—ELLISON Vv. BRANSTRATOR, Ind., 54 N. E. 
Rep. 433. 

43. DESCENT AND DISTRIBUTION—Lex Loci.—Where 
both the personal and real property of an intestate is 
situated within this State, which is also his domicile 
at the time of his death, the laws of this State govern 
the descent and distribution thereof, following the rule 
that the descent of personal property is governed by 
the law of the domicile of the owner, and real property 
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by the law of the place where situated.—EDDIE Vv. 
EDDIE, N. Dak., 79 N. W. Rep. 856. 

44. EASEMENT—Extinguishment.—The easement in an 
alley inthe rear of a lot, created by grant, is not ex- 
tinguished by the owner of the servient estate extend- 
ing his building on the adjoining lot across the alley, 
and his cellar under it, leaving a passageway through 
the building, and erecting a gate at the end of the alley, 
and asserting control as against a stranger; or by the 
owner of the dominant estate extending a wall across 
the alley, a door being constructed in it, which allowed 
use of the alley.—BoyD v. HUNT, Tenn., 52S. W. Rep. 
131. 

45. EMINENT DOMAIN— Damages—Condemnation of 
Right of Way.—In the condemnation of land on the 
right of way of a railroad for the construction ofa 
telegraph line, the measure of damages is the extent to 
which the value of the useof such land by the railroad 
is diminished by its use by the telegraph company.— 
MOBILE & O. R. Co. Vv. POSTAL TEL. CABLE CO., Miss., 
26 South. Rep. 370. 

46. Eguiry—National Banks — Preferences.—Equity 
has jurisdiction of a bill by a receiver of a national 
bank to set aside a transfer of notes made by the bank 
to prefer a creditor.—ALABAMA IRON & RAILWAY CoO. V. 
AusTIN, U.S.C. C. of App., Fifth Circuit, 94 Fed. Rep. 897. 

47. ESTOPPEL—Adverse Use.—One landowner will not 
become estopped from setting up his claim to a water 
right by merely acquiescing in the use of it by another, 
and permitting the other to incur expense on the faith 
of his acquiescence, unless compensated for the license. 
—LAVERY V. ARNOLD, Oreg., 57 Pac. Rep. 906. 

48, ESTOPPEL—Set Off—Purchase of Gas Plant.— Where 
the purchaser of the plant of a gas-light company fails 
to make payment at the time fixed, and is sued there- 
for, the seller retaining possession until after judg- 
ment, when the price was paid,the purchaser is not 
estopped to afterwards sue for the dividends and net 
earnings of the company after the time fixed, by his 
failure to plead them as a set off in the firat action, 
they not being payments on the debt sued for.—BEATY 
Vv. JOHNSTON, Ark., 528. W. Rep. 129. 

49. ESTOPPEL IN PaIs—Acquiescence in Claim of An- 
other.— Where, at ths time of the sale of property situ- 
ated on public land, it was understood between the 
parties, though not stated in the contract, that the 
purchaser claimed the right to collect and receive a 
sum due from the United States on account of the can- 
cellation of an entry made of the land, on which the 
purchase money had been paid, and thereafter, at the 
request of the purchaser, the seller, with knowledge of 
the facts, executed a power of attorney to enable the 
purchaser to collect the money in its name, which he 
took steps to do,the seller was estopped to subse- 
quently revoke such power of attorney and collect the 
money and retain it for its own use, which prevented 
the seller from itself afterwards collecting and retain- 
ing the money.—PACIFIC MILL & MINING CO. V. LEETE, 
U.S. C. C. of App., Ninth Circuit, 94 Fed. Rep. 968. 

50. EXEcuTORS—Action for Money Had and Received. 
—Where an executor, authorized by the will to collect 
the interest on certain bonds and pay it over to a leg- 
atee, fails to pay such interest, he can be sued by the 
legatee, in an action at law,for money had and re- 
ceived.—RAMSER V. BLAIR, Ala., 26 South. Rep. 341. 

51. FORCIBLE ENTRY AND DETAINER — Pleading.—In 
an action for forcible entry and detainer, the exact 
date at which a notice to surrender the premises was 
given is immaterial; plaintiff only being required toe 
aver and prove that subsequent to the unlawful entry, 
while defendants were in possession and prior tothe 
commencement of the action, a notice to surrender was 
given and refused for three days thereafter.—HOLLA- 
DAY COAL Co. v. KIRKER, Utah, 57 Pac. Rep. 882. 

52. FRAUD, STATUTES OF — Sale — Delivery.—Mere 
words of contract do not amount to a delivery, within 
the statute of frauds; and where a vendor pointed out, 
in a vacant lot or alley, the stone, and the vendee re- 
plied that he was going to Toledo, and that he would 





have it shipped there, or send for it himself, the trans- 
action did not amount to a delivery.—_GORMAN V. BROS- 
SARD, Mich., 79 N. W. Rep. 903. 

53. FRAUDULENT ATTACHMENT — Garnishment.—A 
judgment creditor can, by garnishment, subject money 
in the hands of a sheriff as the proceeds of an attach- 
ment by another creditor to the payment of his judg- 
ment, where the judgment in attachment was procured 
by fraudulent collusion between the debtor and at- 
taching creditors, andthe debtor has no other prop- 
erty, asthe judgment in attachment is void, under 
Code, § 2156, which provides that a suit commenced 
with intent to defraud creditors shall be void.—STERN 
Vv. BUTLER, Ala., 26 South. Rep. 359. 


54. FRAUDULENT CONVEYANCES — Parent and Child.— 
Where a father in good faith emancipates his sons 
while he is in good financial circumstances, and there- 
after borrows money from them, earned during their 
minority, a conveyunce of real estate by the father to 
the sons in consideration of such loansis a convey- 
ance upon avaluable consideration, and will not be 
set aside atthe suit of acreditor ofthe father at the 
time of such conveyance.—FLYNN v. BAISLEY, Oreg., 
57 Pac. Rep. 908. 

55. FRAUDULENT CONVEYANCES — Preference of Cred- 
itors,—A mortgage given by an insolvent firm to its at- 
torneys to secure their fees for future services in sus- 
taining a mortgage securing part of the firm creditors 
is fraudulent, as against unsecured creditors.—SHIDE- 
LER V. FISHER, Colo., 57 Pac. Rep. 864. 

56. FRAUDULENT TRUST DEED.—Including in a deed 
of trust for the benefit of creditors in good faith a note 
which is not founded on a valid consideration will not 
render the deed fraudulent and void asto attaching 
creditors.—UNION NAT. BANK OF CHICAGO v. MEAD 
MERCANTILE CoO., Mo., 52S. W. Rep. 196. 


57. GOOD WILL—Transfer.—There cannot be a forced 
sale or transfer of a good will based on professional 
reputation or on business connections.—SLACK,V. SUD- 
DOTH, Tenn., 528. W. Rep. 180. 


58. INJUNCTION—Prosecution of Business.—Under Act 
Feb. 10, 1899 (Acts 1899, p. 80), § 17, declaring that no or- 
der, judgment, or decree interfering with the prosecu- 
tion of the business of an insurance company organ- 
ized under the act shall be made, except on application 
ofthe attorney general, the court has no jurisdiction 
of the subject-matter of a suit brought by another than 
the attorney general to enjoin such a company doing 
certain business.—LOWERY V. STATE LIFE INs. CO., 
Ind., 54 N. E. Rep. 442. 

59. INSURANCE — Conditions — Foreclosure Proceed- 
ings.—Where a policy of insurance on mortgaged 
premises provides that the pelicy shall become void 
upon the commencement of proceedings for foreclos- 
ure or sale under the mortgage, an advertisement for 
sale by the trustee invalidates the policy, although the 
broken condition of the mortgage was complied with, 
and the foreclosure proceedings stopped, before going 
further.—SPRINGFIELD STEAM LAUNDRY CO.V. TRAD- 
ERs’ Ins. CO., Mo., 52S. W. Rep. 238. 


60. INSURANCE — Waiver of Conditions of Policy— 
Knowledge of Agent.—Where the agent of an insur- 
ance company, at the time he writes a policy, has 
knowledge of an incumbrance on the property, or that 
the insured has procured or arranged to procure con- 
current insurance thereon, his knowledge binds the 
company, in the absence of fraud, and it is estopped to 
claim the invalidity of the policy on such grounds, not- 
withstanding any provisions ofthe policy in that re- 
gard.—MCELROY V. BRITISH AMERICA ASSUR. CO. OF 
TORONTO, CanaDA, U.S. C.C. of App., Ninth Circuit, 
94 Fed. Rep. 990. 

61. INTOXICATING LIQUORS—Civil Damage Suit.—It is 
not necessary that one selling liquor to another, while 
the latter is intoxicated, should be able to anticipate 
the particular injury which resulted, to make him 
liable in damages therefor.—LaFLER V. FISHER, Mich., 
79 N. W. Rep. 934. 
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62. JUDGMENTS—Res J udicata.—Land sold at sheriff's 
sale was held by the former owners, and a suit to re- 
cover same was brought by the purchasers upon the 
ground that they had lawfultitle tothe land. Defend- 
ants answered to the merits, denied plaintiff’s title un- 
der sheriff's deed, and set up the deed relied upon by 
them. The jury rendered a verdict, “We find forthe 
plaintiff the lands in dispute.” No appeal was taken. 
Held, that the judgment was conclusive in a subsequent 
action to recover the lands brought by defendant 
against the privies of the purchasers.—SMITH V. SMITH, 
8. Car., 33S. E. Rep. 583. 


63. LANDLORD AND TENANT—Tenancy from Year to 
Year—Termination of.—When the tenant holds over 
after the expiration of any year, the landlord has the 
option to treat him as a tenant for another year, or as 
a trespasser; and, unless there has been an election to 
treat him as a tenant, possession may be recovered by 
the landiord in an action of forcible detention, after 
the service of the three-days notice required by the 
statute.—GLADWELL v. HOLCOMB, Ohio, 54 N. E. Rep. 
473. 

64. LIBEL—Privileged Communications—Judicial Pro- 
ceedings.—A libelous article, published by defendant 
in his newspaper, charging plaintiff with eloping with 
another women, and leaving his family in need, is not 
privileged, as being a publication of judicial proceed- 
ings, where it appears that plaintiff's wife, with certain 
other parties, falsely reported the matter to a police 
officer at police headquarters, and defendant’s reporter 
gathered his information from another reporter, who 
had interviewed such officer, and afterwards plaintiff's 
wife and the other persons with her.—JasSTRZEMBSKI V. 
MARXHAUSEN, Mich., 79 N. W. Rep. 935. 


65. LIBEL—Publication.—A letter written by defend- 
ant at the request of oneS, who was acting for plaintiff, 
and which was the kind of a letter S expected to get, 
was not published by being given by defendant to S.— 
Kansas City, M. & B. R. Co. Vv. DELANEY, Tenn., 52 S. 
W. Rep? 151. 


66. LICENSE — Grain Warehouse.—The defendant 
operates a grain warehouse, in a village in this State, 
in which no grain is stored but defendant’s own, which 
it purchases of the farmers at the warehouse where 
the grain is so delivered, and where it is weighed and 
graded by defendant on its own scales and with its 
own appliances. Held, the business so carried on is of 
such a public character, and sufficiently affected with 
a public interest, that the legislature may require per- 
sons operating such warehouse to take out a license 
therefor as provided in chapter 148, Gen. Laws 1895.— 
STATE Vv. W. W. CARGILL Co., Minn., 79 N. W. Rep. 962. 

67. LirFg& INSURANCE—Application—False Statement.— 
Though a statement in an application for membership 
in a benefit society as to age is a warranty or material 
representation, the society is estopped to question the 
age of assured after her death, she having been igno- 
rant, and not having known her exact age; the ques- 
tion of her age having, under a provision of the consti- 
tution of the society, been referred to acommittee, and, 
on an investigation and their report, which the consti- 
tution declared “shall be final,” a certificate having 
been issued, on which the dues were paid for seven 
years, till her death.—_MCCaRTHY V. CATHOLIC KNIGHTS 
AND LADIES OF AMERICA, Tenn., 52 8. W. Rep. 142. 

68. LigN—Keeping Horse—Waiver.—One waives his 
livery stable lien for keeping a horse, where he refuses 
to deliver the horse unless an unjustified claim is paid, 
in addition to the claim for keeping.—VILEY Vv. LOCK- 
Woop, Tenn., 52S. W. Rep. 138. 

69. LIMITATION OF ACTIONS—Shortening Time—Con- 
stitutional Law.—A statute shortening the time within 
which an action may be brought on an existing obliga- 
tion, where the time within which it might have been 
brought under the pre-existing statute had not run, 
but which, by the new statute, is barred at the time of 
its passage, and which does not provide a reasonable 
time after its passage within which an action may be 





commenced, is unconstitutional as to such causes of 
action, as violating the obligation of contracts.— 
CRANOR V. SCHOOL DIST. NO. 2, OF TOWNSHIP NO. 62, OF 
RANGE NO. 32, IN GENTRY COUNTRY, Mo., 52S. W. Rep. 
232. 

70. MALICIOUS PROSECUTION — Advice of Counsel— 
Probable Cause.—In an action for malicious prosecu- 
tion, a request for an instruction that, if defendant laid 
the facts before his counsel, and acted entirely on his 
advice, he was not liable, was sufficient to call for an 
instruction on the defense of advice of counsel, though 
it lays down the rule too broadly.—BLAaCcK V. BUCKING- 
HAM, Mass., 54N. E. Rep. 494. 


71. MANDAMUS — Collection of Taxes.—Mandamus to 
compel collection of taxes can only be prosecuted by 
a citizen and taxpayer; hence, where it is disclosed 
that during one of the years for which it was sought to 
compel collection of taxes that relator was not a tax- 
payer, he is not entitled to relief for that year.—GaR- 
RISON V. CITY OF LAURENS, S. Car., 33 S. E. Rep. 577. 


72. MaNDAMUS—Legislators.—W hen the presiding offi- 
cer of a legislative body has ruled that a bill is lost be- 
cause it did not receive a constitutional majority of 
the votes cast, and is sustained by the body over which 
he presides, mandamus will not lieto compel him to 
treat the bill as passed, as his ruling is a discretionary 
act, and within his legislative function.—STATE Vv. 
BOLTE, Mo., 528. W. Rep. 262. 


73. MARINE INSURANCE — Total Loss.—The loss does 
not occur when the vessel runs on a shoal, within the 
provision of a marine insurance policy that claims un- 
der it shall be prosecuted within a yearfrom date of 
loss;the policy also providing that there shall be no 
liability if the vessel grounds in certain known shallow 
Places; the question of loss not depending on the ves- 
sel going aground, but onthe expense of getting her 
off and repaired, and losses being payable, by provis- 
ion of the policy, after proof of loss or damage.—HaR- 
VEY V. DeTRoIT Fir&# & MARINE INS. CO., Mich., 79N. 
W. Rep. 898. 

74. MASTER’S LIABILITY—Injuries to Servant—Defect- 
ive Machinery.—Where the defective part of an ele- 
vator was in plain view, and plaintiff used such ele- 
vator constantly, and, by the exercise of ordinary 
care, could have discovered the defect, he is not en- 
titled to recover for injuries received by reason 
thereof.—JUCHATZ V. MICHIGAN ALKALI CO., Mich., 79 
N. W. Rep. 907. 

75. MASTER AND SERVANT — Employment—Breach of 
Contract.—An action being, notfor wages, but for 
breach of contract of hire, the fact that plaintiff earned 
wages after he was discharged by defendants can be 
set up, by way of partial answer, to reduce the recov- 
ery, but cannot be pleaded as a set-off.—HAMILTON Vv. 
Lovg, Ind., 54 N. E. Rep. 437. 

76. MASTER AND SERVANT — Fellow-Servant — Negli- 
gence.—Employees ofa flouring mill temporarily en- 
gaged in changing the rollers in the mill were not do- 
ing the work of the master or superintendent, and were 
consequently fellow-servants of plaintiff, whose duty 
it was to operate the rollers, and the employer is not 
liable for their negligence in misplacing a guideboard 
on the rollers, whereby plaintiff was injured.—FRAZEE 
v. StoTT, Mich., 79 N. W. Rep. 896. 

77. MASTER AND SERVANT—Torts of Servant.—An em- 
ployee is liable for the willful or malicious acts of his 
servant, done inthe course of the servant's employ- 
ment.—NELSON BUSINESS COLLEGE CO. Vv. LLOYD, Ohio, 
54.N. E. Rep. 471. 

78. MINING CLAIMS—Location — Evidence.—In an ac- 
tion to determine adverse claims to a mining claim, a 
notice of location ‘which described a claim as being 
situated in acertain county,a certain distance from 
another claim, and defined by courses marked by sub- 
stantial mouuments, readily identified by marks 
thereon, taken in connection with evidence that the 
locator discovered gold-bearing quartz,and made a 
monument atthe place of discovery, upon which he 
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posted his notice ofclaim, shows prima facie owner- 
ship of such claim.—BRAMLETT y. FLICK, Mont., 57 
Pac. Rep. 869. 

79. MORTGAGES — Foreclosure — Judgment.—Urier 
Code, § 859, providing that in ail foreclosure suits exe- 
cution may issue for the balance due after sale of the 
property under decree, the right to adecree for the 
balance is within thelis pendens of every foreclosure 
suit,and execution may issue on motion by plaintiff 
without notice of the motion to the defendant.—WELLS 
v. AMER. MORTG. CO. OF SCOTLAND, Ala., 26 South. Rep. 
301. 

80. MORTGAGES—Foreclosure — Limitations.—An ac- 
tion to foreclose a mortgage may be maintained even 
though the statute of limitations hasrun against the 
obligation secured by the mortgage, unless the posses- 
sion of the mortgagor, or that of those claiming under 
him, has been adverse long enough to ripen into a 
title. —-EYERMANN V. PIRON, Mo., 528. W. Rep. 229. 

81. MORTGAGES—Foreclosure — Persona! Liability.— 
In a suit foreclosing a mortgage given to secure a per- 
sonal note, the court has the powerto determine the 
total amount due, and to declare the defendant per: 
sonally liable for it, in the first instance, so long as it 
does not decree the payment of any balance after sale. 
—SIMONS V. MCDONNELL, Mich., 79 N. W. Rep. 916. 


82. MORTGAGE—Payment after Assignment.—Payment 
by the maker of a non-negotiable note and mortgage 
at their maturity, tothe payee or his agent, without 
any knowledge of an assignment thereof, is a good de- 
fense to an action thereon by the assignee of such in- 
struments.—BULL V. SINK, Kan., 57 Pac. Rep. 853. 


83. MORTGAGE—Release of Trust Deed for Vendor’s 
Lien.—Where the holder of a note secured by a deed of 
trust surrenders the same, and releases the deed of 
trust, and takes a deed from the maker of the note for 
the property, and then reconveys it to him, taking 
vendor’s lien notes, made up chiefly of what was then 
due on the original note surrendered, the holder of the 
original note does not by such transaction lose or for- 
feit the right to fall back upon the lien of the released 
deed of trust in the event the vendor’s lien be declared 
of no effect, though the purpose of such transaction 
may have been to evade the homestead laws.—CLARK- 
SON V. GRAHAM, Tex., 52S. W. Rep. 269. 


84. MUNICIPAL CORPORATIONS—Constitutional Limita- 
tion cf Indebtedness--Contract for Water Supply.— 
Under the coustitution of Montana, which limits the 
indebtedness of municipal corporations, and provides 
that all obligations in excess of the amount so limited 
shall be void, acity not authorized by statute to levy 
and collect a special tax for water purposes, and which 
is already indebted beyond the constitutional limit, 
has no power to bind itself by a contract for a supply 
of water to be furnished for municipal purposes; and 
a claim accrued for water furnished under such a con- 
tract is within the constitutional prohibition, and can- 
not be enforced.—CITY OF HELENA Vv. MILLS, U. 8. C. C. 
of App., Ninth Circuit, 94 Fed. Rep. 916. 

85. MUNICIPAL CORPORATIONS — Laundries—Validity 
of Ordinance.—A municipality has no power to adopt 
an ordinance to prevent one from operating a laundry, 
on conditions different from others, who use machinery 
in carrying on their business.—CITY OF SHREVEPORT V. 
ROBINSON, La., 26 South. Kep. 277. 

86. MUNICIPAL CORPORATIONS—Public Streets—Con- 
demnation of Land.—The board of public works of the 
city of St. Paul is (the city not objecting) authorized by 
the city charter to condemn, for a public street or alley, 
land owned by the city, and to award damages to it for 
such taking, and to assess the benefits of the improve- 
ment, precisely as if the city were a private owner of 
the property taken.—STATE Vv. DISTRICT COURT OF 
RAMSEY COUNTY, Minn., 79 N. W. Rep. 971. 

87. NATIONAL BANKS—Assessments against Share- 
holders.—A pledgee of stock of a national bank, who 
sells it in accordance with the terms of the pledge, and 
becomes the purchaser, but never has it transferred on 





the books of the bank, is not liable for an assessment 
made under Rev. St. § 5151, on the bank’s insolvency.— 
ROBINSON V. SOUTHERN NAT. BANK OF NEW YORK, U. 
8. C. C. of App., Second Circuit, 94 Fed. Rep. 964. 

88. NEGLIGENCE — Defective Grating—Notice.—One 
injured by falling into an area under a defective iron 
grating on which he went to pass around a wagon 
blocking the sidewalk, where the grating extended be- 
tween a building and the sidewalk, but was outside of 
the street line, though flush with the sidewalk, and 
not separated from it by any barrier, cannot recover 
from the owner on whose land it was without showing 
that he had either expressly or impliedly invited him 
and others to use such grating as a part of the public 
wry.—CLAPP V. LA GRILL, Tenn., 528. W. Rep. 134. 

89. NEGLIGENCE—Horses—Runaway.—A prima facie 
case of negligence is made out by evidence that a 
horse, with part of a wagon attached, belonging to de- 
fendant, a bill-poster, ran into plaintiff on the street, 
that defendant had a billboard near this place, and 
that the horse had twice before run away.—THANE V. 
DOUGLASS, Tenn., 52S. W. Rep. 155. 


90. NUISANCE—Injunction—Obnoxious Odors.—Equity 
will enjoin the use of a tobacco drying house on de- 
fendant’s premises, when it is in such close proximity 
to complainant’s premises as to render the use of the 
latter by him and his tenants unpleasant and unhealth- 
ful, by reason of the noxious odors that emanate there- 
from, two or three days of each week.—HUNDLEY V. 
HARRISON, Ala., 26 South. Rep. 294. 


91. OFFICE AND OFFICERS—City Council—Power to 
Abolish an Office.—The power creating an office has the 
right at any time to abolish it, if done in good faith; 
but where the incumbent is entitled to hold the office 
during good behavior, and, before the ordinance 
abolishing the office takes effect, another ordinance is 
passed re-creating the office, and another person is ap- 
pointed to the place, the removal was ineffective, and 
the first incumbent is entitled to the emoluments of 
the office.—SILVEY Vv. BOYLE, Utah, 57 Pac. Rep. 880. 


92. OFFICE AND OFFICERS—Judges’ Salaries—Neglect 
of Duty.—To constitute a neglect of official duty by a 
judge, there must be, not only a failure, by careless- 
ness or design, to perform the duty required to be 
performed, but the party failing must have the 
capacity to perform the acts required of him; 
and where the capacity is affected by the serious iIl- 
ness of a member of the judge’s family, or other con- 
ditions over which he has no control, providential in 
their character, he is not guilty of neglect of duty, 
within Const. art. 4, § 48, authorizing deduction from 
the salaries of public officers for neglect of duty in 
their official capacity.—WHITE V. STATE, Ala., 26 South. 
Rep. 343. 

93. PARTNERSHIP.—H agreed with defendant to fur- 
nish a certain amount of money, and to personally pur- 
chase cattle with the partnership funds. Defendant 
deposited his share of the capital inthe firm name, 
and they also deposited in the firm namea sum se- 
cured as an advancement, for which they gave their 
bond; but beforethe cattle were purchased, or any 
other thing done to consummate the agreement, H 
withdrew the funds secured on the bond, and also a 
part of the share contributed by defendant, and ab- 
sconded. Held not to constitute a partnership.—HOL- 
GATE V. DOWNER, Wyo., 57 Pac. Rep. 918. 

94. PARTNERSHIP—Right of Creditors—Estoppel.—An 
individual creditor of a member ofa firm, who, after 
failure ofthe firm, to his knowledge, takes from the 
partner, in payment of his antecedent debt, a note pay- 
able to the partner, but which he knew was part of the 
firm assets divided between the partners, cannot, as 
against creditors of the firm, claim it as an innocent 
purchaser without notice.—BEDFORD v. MCDONALD, 
Tenn., 528. W. Rep. 157. 

95. PUBLIC LaNDS—Mineral Character—Saline Lands. 
—Saline lands are mineral, withinthe meaning of a 
provision of an act of congress reserving mineral lands 
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from a granut.— GARRARD Vv. SILVER PEAK MINES, U. S. 
C. C. of App., Ninth Circuit, 94 Fed. Rep. 983. 

96. QUIETING TITLE — Possession — Petition.—Under 
Rev. St. 1889, § 2092, permitting a person in possession 
of land to file a pecition to quiet title, mere construct- 
ive possession of unoccupied and uncultivated lands, 
evidenced by paying taxes and employing aman to 
visit the land occasionally and drive away trespassers, 
is not sufficient to support the petition.—CAaTLIN Vv. 
HOLLIDAY-KLOTZ LAND & LUMBER CO., Mo.,52 S. W. 

ten. 247. 

97. RAILROAD COMPANY — Losurable Interest in Prop- 
erty.—Rev. St. § 1688, making railroad companies lia- 
ble for property destroyed by fire communicated by 
locomotives, and giving the railroad companies an in- 
sucable interest in the property on the route for which 
they may be so held responsible, does not restrict lia- 
bility to such property only asthey may be able to pro- 
cure insurance upon.— DEAN V. CHARLESTON, ETC. Ry. 
Co., 8. Car., 33 8. E. Rep. 579. 


98. RAILROAD COMPANY — Stock-kKilling Cases.— 
Whether a railroad company is liable for stock killed 
on its track, which entered through a gate in its right 
of way fence left open by athird person, depends on 
whether it knew, or by the exercise of ordinary care 
could have known, that the gate was open.—MOBILE & 
O. R. Co. Vv. TIERNAN, Tenn., 528. W. Rep. 179. 


99. SUBROGATION—Trust—Presumption.—A mere un” 
derstanding between holders of vendor’s lien notes 
that the same constituted a fund for paying prior 
mortgage liens, less than the face of the notes, creates 
no trust inregard tosuch notes, as against one who 
buys the same for less than the mortgage liens, so as 
to require him to pay the whole amount ofthe mort- 
gage liens, although he represented one of the holders 
when he bought the notes.—SULLIVAN V. CRANZ, Tex., 
52S. W. Rep. 272. 

100. Tax SALE — Setting Aside.—Decree and sale of 
landin tax proceedings cannot be set aside because 
the township treasurer could have collected the taxes 
out of personal property within the township.—NESTER 
v. CHURCH, Mich., 79 N. W. Rep. 893. 

101. TRESPASS—Property in Possession of Servant.— 
Where a master furnishes a house to his servant, 
without a lease, the servant’s possession is the mas- 
ter’s possession, and a trespass on the premises is a 
trespass against the master’s possession.—MADDOXx V. 
SraTE, Ala., 26 South. Rep. 305. 

102. TrRIAL—Jury Trial—Equitable Issues.—In an ac- 
tion to annul contracts to purchase land entered into 
by plaintiff, and to recover money paid to defendant 
thereunder, on the ground that such contracts were 
procured by fraud, when the answer denies merely the 
fraud, and not the amount paid, the defendant is not 
entitled to a jury trial.—MESENBOURG V. DUNN, Cal., 57 
Pac. Rep. 887. 

103. TRuUST—Guardian and Ward.—Where one has 
received from a guardian mopey belonging to the 
ward, knowing whose money he was receiving, he 
cannot justify his retention of the money upon the 
ground that he has applied it to a personal debt due to 
him from the guardian.—MONTGOMERY V. RAUER, Cal., 
57 Pac. Rep. 894. 

104. TRUSTS—Transfer Taxes.—Under a trust deed 
authorizing a board of managers of a charitable fund, 
on death of the settlor, to direct its expenditure by 
trustees, or to cause the fund to be transferred to a 
corporation organized for like charitable purposes, 
the board have merely a power of appointment, and 
are not donees, within St. 1891, ch, 425, §1, imposing a 
tax on gifts to take effect on death of donor, and ex- 
cepting gifts to charitable institutions therefrom.— 
BALCH V. ATTORNEY GENERAL, Mass., 54 N. E. Rep. 490. 

105. Usury—What Law Governs.—Where a note exe- 
cuted in one State is made payable in another, under 
the laws of which itis not usurious under the law of 
the State where made, the law of the State of perform- 
ance will govern as to usury.—DYGERT V. VERMONT 





Loan & TRUST Co., U.S. 
94 Fed. Rep. 913. 

106. WATER COURSES — Use of Water for Mining Pur- 
poses.—A company having the right to use the waters 
ofa stream for placer mining cannot complain of an 
injunction restraining it from so using them as to ren- 
der then unfit for usein supplying the inhabitants of 
acity for domestic purposes, where the injunction does 
not interfere with defendant’s use in its ordinary and 
accustomed manner.—TRAVIS PLACER MIN. Co. Vv. 


C. C. of App., Ninth Circuit, 


MILLs, U. 8. C. C. of App., Ninth Circuit, 94 Fed. Rep. 
909. 
107. WILLS — Beneficiary — Adopted Child.—An 


adopted child of M (she being dead) takes as a legatee, 
within the description ‘‘children,” under a will giving 
property to testator’s three sons and his daughter M, 
with provision that, in case of the death of either of 
the four, the shares of such deceased should go to the 
children of such deceased under Burns’ Rey. St. 1894, § 
838 (Horner’s Rev. St. 1897, § 826), providing that after 
adoption the adoptive parent shall occupy the same 
position asa natural parent.—BRAY V. MILKS, Ind., 54 
N. E. Rep. 446. 

108. WILLS — Life Estate.—Testator devised his home 
farm to his wife during her life, for a home for her and 
testator’s children, and provided that, if she should 
die before the youngest child reached its majority, it 
should not be sold until then, and that it then be sold 
and the proceeds divided equally between the children. 
Held, that the widow took a life estate, which she 
might alienate, and which estate was not conditioned 
on her occupancy of the farm as her home.—TALBOTT 
Vv. SCHNEIDER, Mo., 52S. W. Rep. 203. 

109. WILLS—Nature of Estate Created.—Under a stat- 
ute providing that every estate in lands devised, al- 
though words of inheritance be not added, shall be 
deemed a;fee-simple, if a less estate be not limited by 
express words, or does not appearto have been de- 
vised, a devise to A for life, and after her death to her 
children, and, if she should die without children, then 
to H, must be construed as a devise to H and his heirs 
in fee-simple, and not as a devise to him depending on 
his surviving A.—JOHNSON V. DELOME LAND & PLANT- 
ING CO., Miss., 26 South. Rep. 360. 

110. WILLS—Promise to Make—Specific Performance. 
—Agreement of J, an invalid bachelor, to leave his 
property on his death tol, his only brother, part of it 
having been inherited from their mother, and I having 
deeded to J his interest therein, and I having con- 
tributed tothe purchase of the rest of it, and having 
agreed that J should have and enjoy it all during his 
life in consideration of his leaving it to I on his death, 
such agreement being shown by the letters of J to I 
and his declarations to otbers, will be enforced; J hav- 
ing died without a will, and half-brothers by their 
father, with whom J and I had had nothing to do (their 
mother having been divorced from their father), hav- 
ing claimed an interest therein by inheritance.—ALEXx- 
ANDER V. ALEXANDER, Mo., 528. W. Rep. 256. 

lll. WITNESS — Impeachment.—Under section 1101, 
Rev. St., permitting a party producing a witness to im- 
peach him when he proves adverse, a witness cannot 
be impeached as to his statements when he simply fails 
to testify to beneficial facts that were expected from 
him, and when he states nothing that is prejudicial to 
the party who offers him.—MERCER V. STATE, Fla., 26 
South. Rep. 317. 

112. WITNESSES—Transaction with Decedent.—In an 
action to recover for medical services rendered by 
plaintiff to defendant’s testator, a statement of plaint- 
iff as a witness that he knew defendant’s testator, and 
that he had acertain disease, and that he died of that 
disease complicated with another, involves no trans- 
action with the deceased, and is not within any excep- 
tion tothe competency of parties as witnesses, under 
Code § 1794, prohibiting a party from testifying as to 
transactions with decedent in an action by. or against 
his executor.—MORRISETTE V. Woop, Ala., 26 South. 
Rep. 307. 
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